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Disclaimer

This report has been prepared by TDB Advisory Ltd (TDB) with care and diligence. The statements and
opinions given by TDB in this report are given in good faith and in the belief on reasonable grounds that
such statements and opinions are correct and not misleading. However, no responsibility is accepted
by TDB or any of its officers, employees, subcontractors or agents for errors or omissions arising out of
the preparation of this report, or for any consequences of reliance on its content or for discussions
arising out of or associated with its preparation.
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1 Executive summary

1.1 Scope of the review

TDB Advisory Limited (TDB) has been engaged by Treasury to review usiness Finange Guarantee
Scheme (the BFGS or the scheme).
The terms of reference were to consider if a scheme such as th <%as arole providing
working capital to businesses-in-need in a COVID-19 affectéd.envirornment give 4

m

nthe other business
support packages introduced by the Crown. If it has, are any modifications he BEGS required? If

eb Eented by and the RBNZ), the
U n

so, what are they?

The scheme’s primary stakeholders are the Crow
approved participating banks and businesses turnover of u ‘

representatives of all three groups.
Alongside the BFG scheme the govern @unched a
assist businesses and their employeex@ y COVIDA1S

illion. We interviewed

erof other initiatives designed to
¢ initiatives include wage subsidies,

the small business cash flow loan sche 1 range of tax relief measures.

The principa of ourre 'mmarised below.
body agre iii! e scheme is well-intentioned, the implication being that the primary
bjective of t is well-considered and appropriate.
2. The sch edsto be a high-trust scheme.
a %wn wants to encourage banks to lend to customers in a difficult business and
refore lending environment. However, the Deed of Indemnity between the Crown
and the banks includes a number of investigatory clauses that allow the Crown to
actively use those clauses to review the provision of the indemnity in certain
circumstances. Those provisions appear to be discouraging the banks’ participation.

b. Similarly, the banks are required to use their normal lending criteria, adjusted as they
think fit to take into account the COVID-19 environment, to assess an application from
a customer for a loan. The intent is that the provision of a Crown guarantee should
allow the banks to approve lending to more (but not all) businesses than they would
otherwise lend to. However, modifying normal lending criteria to look through COVID-
19 is easier said than done given the uncertain impact timeframes and the uneven
impact of the virus across different business sectors. The original intention appears to
have morphed so that some of the banks’ lending criteria for scheme loans are tougher
than for non-scheme loans. The evidence suggests that banks have continued to lend
to customers but have done so largely outside of the scheme.
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3. Some of the communication associated with the scheme has been inconsistent. Borrowers’
perceptions of what the scheme is often don’t match reality. The reality is that it is a loan.

The perception is that it is a grant. Borrowers’ advisors indicate that they can’t reconcile their

expectations of the scheme with what the banks are offering. For example, the information

required to accompany a BFGS loan application is more extensive than for normal bank

lending.

4. For their part, banks are finding it difficult to reconcile the requirement to be ponsible
lenders’ with the Crown’s request that they take more risk. @

1.4 Take-up of the BFG scheme @ @

The New Zealand Bankers Association (NZBA) states that the | take-up

ed o8
significantly lower than the maximum loan cap undér th eme of $5

The table below compares the take-
schemes in other comparable countries.

or BEGS loans is $60
risaged for the scheme,
is"$160,000 which is

proved by the banks. We

che is approved is around 16%.3
Eder the BFGS with that of similar

OO
er
ita
NZD)

Q Number
Approved of Approval
Country Name Approvy as % of aLO’i':/se d people a ll-izggons success
GDP PP per PP rate
N> loan
NZ Business Fingrice $66,55 360 0.02% 376 12,995
Guarantee Sc € lion
Australia | ©°™n2 Son Ge '€ $81,033~, ~$1 bilion  0.04% 11,000 2,272
Canada {mn?a“k \3?3@7 835 oq3%  ~120000 313
Singapore | SMENVorking Ca%ﬁouﬂ ;i?”z(;ﬁ 0.38%  ~2,300 2452 2,500 90-95%
Switzerland | St S;%&?@ $131,371 $25bilion  223% 123,000 70
Coronayirs Business
S $12 billion 0.26%
36,000 1,851 62,674 ~55%

UK $68,138 $718

Business Interruption 0.02%

Loan Scheme million
$16.6 o
Bounce Back Loan billion 0.36% 268,000 249

T Strictly, the requirement under the Credit Contracts and Consumer Finance Act 2003 for banks to be responsible lenders
does not apply to business lending.

2 The NZBA records loans that have been drawn-down. The NZBA figures do not take into account loans that have been
approved but yet to be drawn-down.

3 This probability has been determined by taking a weighted average across aggregated data from several banks to
determine the percentage of loans approved.
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As the table shows, the take-up of loans in New Zealand has been well below that achieved in the other
countries.* The approval rate in New Zealand for the government-guaranteed loans is approximately 1
for every 13,000 people. This is a significantly lower approval rate than the next closest country of
Singapore with 1 loan per 2,500 people. When comparing the approved loan amounts in different
countries relative to their GDPs we find Switzerland to be the highest with the amount of loans approved
equalling 2.2% of their GDP. New Zealand has the lowest percentage value sitting at 0.02% of GDP.
Switzerland has had an impressive take-up of its government-guaranteed scheme with 1 loan being
approved for every 70 people, with a total approved amount of $25 billigh.

Our review of the key features of the schemes in other countrie ection 6 pendix 3)
indicates that at a high level New Zealand’s scheme is not out ¢ with the broad S seen in

detail, with\countries that have
seen a high take-up having schemes that are simple to access; uire no personal guarantees and
operate on a “high trust” basis. % : § ;

1.5 Recommendations @ @
o

Based on our analysis of the New Zealand.B iew of similar schemes in
comparable countries we consider a numbe : be made to the BFG scheme
to increase the scheme’s attractiveness TOW i

significantly. These changes may not

depressed macroeconomic outlook but a\nurhber of impediments to the efficient
operation of the scheme.

The changes we recommen b

Scheme structur
1. tially subordinated to their non-scheme loans. That is,
rovisions should be one-directional: non-scheme loan

ult for scheme loans but scheme loan defaults should not
ult for non-scheme loans.

2 onsisten e~standard terms in the SME sector, the maximum term should be

extended to fl@
3. The inte scheme is that the banks make the lending decisions and on that basis
the wa i lusion should be deleted.

4. Pro inveéstors and developers who need working capital funding should be included in
e

&

5. Non=deposit taking lenders (NDTLs) should be included in the scheme.

Alterations to the Deed

6. Any wording that refers to what banks should have known should be deleted.

4We have no reason to believe the results from the international comparison are biased, but it is based on a small
sample size and may not be representative of all government-guarantee schemes.
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7. The condition precedent should be deleted.

8. Other than what is required for the Crown to meet its own monitoring and reporting
requirements, the compliance and monitoring clauses should be kept to a minimum.

9. To the maximum extent possible, the investigatory clauses should be deleted.

impression that businesses’ loans are guaranteed by ment.

Transparency ; §
10. The scheme should be rebranded so that the name of the doesn’t ri@/e ing the

11. The final versions of the Term Sheet, the Deed and the letter from the Minister of Finance

of 1 May should be made public, subject to a gmmercially confi ial information being
redacted. %
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2 Introduction

On 24 March 2020, the Minister of Finance announced the introduction of a loan scheme, the Business
Finance Guarantee Scheme (BFGS). The scheme was designed to provide emergency liquidity and
working capital to small and medium-sized businesses impacted by t OVID-19 pand and the
subsequent lockdown in New Zealand.
The BFGS is a partnership between the Crown and participati .@cheme is
intended to support the provision of new bank loans to viable e
the default risk of up to 80% of the loan. The Crown’s fiscal risk is intended to be tected by the
banks’ retaining the remaining 20% of the default risk of the“oan.
The size of the scheme is capped at $6.25 billion wj Crown’s expo capped at $5 billion. The
scheme currently runs until 30 September 2020. %

21 Objective of the sc b &
The broad objective of the BFGS is to finance to pr - !sand support the economy?.
The specific objective of the scheme-is to facilitate the brovision of short-term credit to cushion the
financial distress on solvent (n -ff@ﬂal) firms able’business models that may arise from a
temporary delay in receipts ayi direct i 1

ly or in m the COVID-19 virus®.
To be specific, the objecti -— vent business failures caused by a temporary lack

ved ban

D

COVID-19. The objective is not to prevent business
othér reason’ Businesses will fail as a consequence of COVID-19
y %. g, it would now be very hard to lend to a company whose
dependent o ternational tourism.

failures caused by
because the worl
viability is for the la

TDB imi
Guarantee.Scheme.

The terms of refe:
1. Fro point moving forward, what should the objectives of the scheme be? Given the
i du n of other business support packages by the Crown, does this scheme have a role
0 and, if so, what is it?

2. What specific changes, if any, should be made to the scheme to meet those objectives?

been engaged by the Treasury to review the Business Finance

J@%

3. How should success be measured?

4. What should governance be for the ongoing policy work for the scheme?

> https://www.business.govt.nz/COVID-19/business-finance-guarantee-scheme/

6 Business Finance Scheme Finalised Term Sheet
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In addressing these questions, we were required to take into account:

e The overall (and expanding) package of Government initiatives being implemented to support
businesses, and how the BFG Scheme nests as one element within that.

e Realistic expectations about what a working capital guarantee product like the BFG Scheme
can achieve, relative to other support initiatives.

e Experience to date with the BFG Scheme as a bank-led produ w@native
delivery channels (e.g. IRD, NZ Export Credit Agency).

e Our evolving understanding of firms’ needs (and le e @‘ initiative as

the economy moves into a recovery phase.
2.3 Background

On 31 December 2019, the World Health Organ (W ' cases of pneumonia of
\ a

~_By 7 January, the Chinese

OVID-19 a global pandemic

hah 200 countries and territories,
300,000 people’.

on 11 March 2020. Since then, the pan
has infected more than 4.3 million peo

On 23 March 2020, New Zealand’s Pri ister announced that the country would move to alert level
4 within 48 hours — essentially home noti yone other than those people providing

essential goods and services @
On 24 March 2020, the ce/anheunced the introduction of the Business Finance
: i .‘ id-April. The time taken to develop the scheme and

s) was in line with that advised in Treasury reports
arch. However, the expectations of at least some in the

execute the deed and i
T2020/707 and T
business communi

On 1 May r of Finance-arinounced a number of changes to the original scheme, such as
a

extendi to busine

sche be secure% General Security Agreement (GSA) and including the originally
excluded-parts of the | sector in the scheme. The changes increased the flexibility of the
scheme and the po ial borrowers.

S
&

7 https://www.who.int/docs/default-source/coronaviruse/situation-reports/20200514-COVID-19-sitrep-
115.pdf?sfvrsn=3fce8d3c_4
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3 The Business Finance Guarantee Scheme

3.1 Eligibility

To be eligible to apply for a loan under the scheme, businesses m New Zeala sed with
annual turnover of less than or equal to $80 million, not be on a bank it watchlist nuary
2020, and not be engaged in certain excluded activities®.

Eligibility requires viability. That is, the banks are required t@g cheme app ons using their
normal lending criteria, adjusted to look through COVID-19, to make’their fin nding decision.

3.2 Key terms
The key terms of loans under the scheme are: @@ @
e each loan can be up to $500,000§ &
e the maximum tenor is three ) he loan mus
. Iogns can. only -be use -t.et liquidity 3
with the disruption to iness caused by <

setS or proj %than business-as-usual expenditure which does not

a% e loan);

tion of dividends.or on-lending outside the customer's guaranteeing group; and

ing certain € g t (except if the relevant loan already meets the scheme criteria,
anced o after16 March 2020 and has a term of no more than 180 days).

Dee @mnity

The Deed of Ind e Deed) between the Crown and the individual banks is the document that
ity granted by the Crown to the individual banks to give effect to the BFGS. The

establishes thé inde
Deed is sp::: othe BFGS and BFGS loans and is summarised as follows:

o own indemnifies the banks against 80% of any shortfall arising from a scheme loan
default (clause 2);

epaid during that time; and

g finance needs while businesses deal
ID-19.

N

9

8 Excluded activities include: property development and property investment; the manufacture of cluster munitions,
civilian automatic or semi-automatic firearms, magazines or parts, and anti-personnel mines; the manufacture or testing
of nuclear explosive devices; the manufacture of tobacco; the processing of whale meat; recreational cannabis; and any
other activity notified by the Crown in writing to the approved banks. Certain agricultural sectors were initially excldued
but the exclusion was removed under the changes to the scheme on May 1.
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e ascheme loan is one that is being provided to a business for the purpose of obtaining liquidity
and bridging finance while the business deals with the disruption caused by COVID 19 (clause
3);

e there are a number of uses to which the proceeds of a scheme loan cannot be applied;

e a scheme loan cannot exceed $500,000 and there can be only one loan in place at any one
time between a bank and a borrower (and guaranteeing group);

e all scheme loans must be repaid by the third anniversar ;
e a bank’s decision to enter into a scheme loan is to in accordan

0
loan policies, practices and processes as modified to

scheme and to allow the bank to look through the economic cycle to's
the uncertainty of the current economic conditio gsed by COWD:

ordance wit k’s standard terms and

e & ount the uncertainty of the

e ifaschemeloand ed to use recoveries to repay other loans to the

e the total amount that b advance u the gcheme is limited (clause 4);
L%i/éd

borrower before

€ banks are e
to rep@% eéme loan (clause 5);
e the banks system ols in place designed to ensure that a scheme loan
i 3

eie loan (c :

account COVID-19;

nodifi s made to
event of %iizthe banks must take whatever action they think is commercially
easonable; @

ust manage-each scheme loan as they would any loan taking into account any
r tak\gﬁ;%

e the ban eport monthly to the Crown. Amongst other things, the banks must certify
mont f gy have the appropriate systems and controls in place to manage scheme
loa e systems and controls are the same as the banks use in the ordinary course of
b and that the systems and controls work effectively (clause 7);

o the banks must agree to have an audit of their financial information relating to a sample of
their loans and to provide a copy of the audit report to the Crown;

o the Crown has the right to investigate the banks’ compliance with the obligation to have
appropriate systems and controls and whether or not any loan qualifies as an eligible scheme
loan (clause 8);

e if an investigation reveals that a loan in respect of which the Crown has made a payment to a
bank under the Deed is not an eligible scheme loan, the bank must refund the payment;

e if an investigation reveals that loans that have been represented as scheme loans are not
scheme loans, those loans will not be entitled to a payment from the Crown under the Deed;
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e if aninvestigation reveals that a material number of loans have been mis-classified or that the
bank is not complying with its systems and controls requirements, the Crown may review that
bank’s participation in the BFGS and may terminate the Deed,;

e the banks can make a claim against the Crown only once they have completed their usual

arrears management and enforcement processes and have determined that they do not
expect to make any additional recoveries (clause 9);

e the banks must repay (with interest) all amounts received fi Crown undeed in
excess of what they were entitled to receive (clause 10); @

e both the Crown and the banks can terminate the Deéed erminatio d@ not affect any
rights and obligations established prior to termination (clause 13); and

e the banks must provide the Crown with ce ormation including_a& summary of their
standard loan policies, practices and proc s_modified tg % to look through the
economic cycle to sensibly take accoun uhcertainty ofithe eurrent economic conditions

Q
caused by COVID-19, which is a conditi c

TDB Advisory Ltd Business Guarantee Scheme 13



4 Other support measures introduced by the Crown

Along with the BFG the government has introduced a number of other schemes. These include wage
subsidies, the small business cash flow loan scheme (through the IRD) and a range of tax relief
measures. The diagram below shows the key terms and the likely businesses will'take when
applying for the different government initiatives. %

: | L @%@{1 Scheme@
Income Relief Payment ﬁ}

¢ If you lose your job from 1 March 2020 to 30 % Support is avdila IMployers to pay their
October 2020 due to COVID-19, you may be Q mployees i uations where employees
eligible for the COVID-19 Income Relief
Payment.

« This relief payment is available from 8 June
2020.

% You can get up to 12 weeks of payments, to S

help with living costs. Q

% If you are eligible for the payment, you c efs

<% $490 per week ($5,880 total) if you wer
previously working 30 hours or
week

ation and flexibility of scheme.
imilar rates to those of wage subsidy.

<% $250 per week ($3,000 total)

previously working 15 hours;to
week.

* 9

Wage Subsidy

c
» o
o

' @O

Business Debt Hibernati??
< Wage subsidy extended until 1 September
% Sole traders ca 2020.
< Employee wa d de ) < Available to all businesses that are adversely
security agreen y affected (30% revenue drop) by COVID-19.
< Potential + Need to retain employees for duration of the
this govern Hinitiative scheme.
< Business debthibernat; duces the burden of < Subsidy rates
existing debts, so yo % Solvent and start % $585.80 gross weekly payment for full-time
trading normally ?@ employees
< $350 gross weekly payment for part-time

‘ employees

Small Business@@j%{/v Loan

o

» Administered by IRD
For small to medium businesses with 50 or fewer

Business Finance Guarantee Scheme

X3

o

employees.

< $10,000 plus $1,800 per full-time employee 5 0 :
interest free if paid back within a year. Following % 80% government guaranteed loans with
this is a fixed interest rate of 3% for max. term of lenders only responsible for 20%.

< $500,000 loan for a maximum term of 3

% If you received the wage subsidy, the same years.

number of employees will be applied for the % Limited to businesses with a maximum
SBCS. annual turnover of up to $80m.

+« Loan to be used for operating expenses while
business is disrupted by COVID-19.

5 years.

e

%

Applications open from 12 May to 12 June 2020.
Most applicants will receive the loan in full from
the IRD within 5 working days.

KD
°e
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5

Issues with the Business Finance Guarantee Scheme

5.1 Commercial context

The Crown wants the banks to do something for it, that is, get cash tg e it is needed wouldn’t

use the banks because they will be effective:

more risk.

perspective.

The commercial reality is that the banks in a poi
5.2 Measures ofsuccess @
There are two primaw& easuresg%FGS. Both are partial measures. The two success

measures are:

they are under the prudential supervision of

The Crown wants the banks do somethin | ouldn’'t ¢ choose to do. That is, to take

they have got the required reach;

otherwise get to, to try and reduce the negative economic impacts % 9. The w nts to
they have already got the necessary systems and grécesses in place to ute / lend cash and
manage risk; and % @

t

rength from a document-negotiating

2

rown’s exp% der the scheme. The primary objective of the scheme is
quidity cushion fo solvent businesses that need it. If the Crown’s exposure is
: bé judged to be at least partially successful — liquidity has been

) e scheme-could
¢d’but it will bedifficult to determine whether or not it went to the right places. If the
NR'S exposurt $5 billion, it would be incorrect to conclude that the scheme has been
isuccessful n fact mean that the scheme wasn’t actually required.
2. Claims i € guarantee. This measure helps answer the question about whether the
i to“the right places. The provision of the guarantee is intended to encourage

engto businesses that they otherwise would not lend to. The more claims there are
e guarantee, the more confident the Crown can be that the banks did what was

do not necessarily mean that the banks did not increase their risk appetites. It could
instead mean that the credit environment ended up being relatively benign.

The first cannot be fully measured until the availability period finishes on 30 September 2020 and the
second cannot be fully measured until the scheme expires in three years’ time.

5.3 Issues

As part of our review of the BFGS, we interviewed a cross-section of stakeholders including most of the
large participating banks, a number of industry organisations and a number of people who had input on
behalf of the Crown. A summary of their comments can be found in Appendix 1. From our examination
of the scheme and from our interviews with various stakeholders, the material issues we have identified
are discussed below.
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High-trust

The commercial reality is that the scheme needs to be a high-trust scheme — in both directions. The
banks need to trust that the Crown will let them get on and do what they do best without transferring
risk to them and the Crown needs to trust that the banks will manage its exposure appropriately with
minimum checks and balances.

lending criteria of the banks. In other words, those busir 1 e access credit. It

is easy for the banks to distinguish one group of hg i is not clear how the
Crown will ensure that scheme loans are going pport and not those that
don’t.

The RBNZ has determined banks should s on corporates, risk-weighted
at 20%. The RBNZ funds the banks 25% It would be a
perverse outcome if the cost of debt to wers wds less than the cost of debt to non-
scheme loan borrowers. Businesses-that tneedt pportof the Crown to borrow would rationally
try and crowd those that do out of t eme.

Normal lending cri

To be eligible to mak i nder the Dee e banks are required to apply their normal lending
criteria as modified in, o look throtighth certainty associated with the COVID-19.

<

damentally re s that borrowers have two repayment paths. The first path
itable and / or generating enough cash to be able to service

business must be pro
inance) the loan-wheryit falls due. The second path is security — if the business fails
S ks will look to realise their security to repay the loan. In a COVID-
N : i
That said, the BE %

It to assess and, in any circumstances, banks tend to try and avoid

ntee does give banks the required second way out in some circumstances

in which they t otherwise have it and therefore, by definition, increases the potential pool of
borrowers.

However,'ng normal lending criteria to look through COVID-19 is easier said than done. There
are two particular issues: time and sector exposure:

e The impact of COVID-19 is expected to be temporary but nobody knows how long its impact
will be felt by borrowers.

e COVID-19 is going to impact some industries more than others. The sectors that appear to
be the most immediately and worst affected are tourism, hospitality, and retail. These are the
sectors that might be expected to apply for a loan under the scheme sooner rather than later.
However, unless, in the banks’ assessments, these sectors have a future, the banks will not
lend to them.

The banks say that they are prepared to take more risk. Feedback from potential borrowers is that the
information that the banks require to support a scheme loan application is more than what they would

TDB Advisory Ltd Business Guarantee Scheme 16



normally require and is “too hard”. Some, for example, claimed that businesses are being required to
provide shareholder guarantees for scheme loans, scenario analysis in their applications and that loans
have to be for a fixed three year term. In fact, while some banks may be requiring such terms, none of
them is required under the Term Sheet or the Deed with the Crown. Some in the business sector
suggest that the banks should not have to apply their normal lending criteria, even if it is modified, and
that the businesses should be able to just apply for and then receive support.

to try

me.sort of

O e clauses
nintended
ns than non-

Our observation would be that given the Crown wants to / needs to cap\jts exposure to bﬁ%gesses in
o]

sonsumer lending. However, the

Banks state that they are required to be respon rs. Len gnsibilities are defined in the
v/ 1Q

o’'include business lending. The

banks appear to choose to apply the respensibi more widg d
lender responsibility principles impose_obligations on | s when dealing with borrowers and
guarantors.
I-pIeSZ %
g

There are two lender responsibi

e Principle 1: a lende

its dealings with

iligence and skill of a responsible lender in all

e Principle 2: a\l&ndermust comp e specific listed lender responsibilities set out in the
CCCF . ése respo ' include lenders making reasonable enquiries before
entering an or taking a rantee to be satisfied that:

@%&dit prox 'eet the borrower’s needs and objectives; and
% he borro rq arantor will be able to make the payments under the loan, or comply

Given COWID ow do lenders satisfy themselves that borrowers will be able to make repayments
under thet out suffering substantial hardship? The banks’ caution here is understandable: they
are big and. profitable and therefore easy targets. Having said that, according to the New Zealand
Bankers Association?, since going into lock-down, the banks have made new loans totalling $8.9 billion
and have provided other assistance totalling $18.1 billion. In other words, the banks appear to have
been able to satisfy their responsible lending concerns with respect to non-scheme lending but not
scheme lending.

9 https://www.nzba.org.nz/consumer-information/COVID-19/business-lending-data/ Last accessed on 25 May 2020.

10 Other assistance includes reduced loan repayments, deferred loan repayments and restructured loans.
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As noted above, responsible lending is only regulated when it is consumer lending. The responsible
lending regulations do not apply to business lending. Although banks do not want to be irresponsible
lenders to businesses, the definition of “responsible” is in their own hands.

Cross default

On the face of it, lending under the scheme means that the Crown takes 80% of the credit risk and the
banks take 20%. However, most scheme borrowers are likely to have/other debt with the’banks. If a

Prior to claiming under the indemnity, the banks are requiredtg do everything that\they consider to be
commercially reasonable to recover the outstanding debt. Once they have a-reasonable expectation

st the indemn

It is reasonable to assume that businesses would préf
trading environment and would not were it not for €Q
conjunction with a more difficult trading enviro

default.

In our opinion, the scheme would be
level of subordination (or isolation).

anks’ risk on% hand and therefore allows them to take more risk on the
me

hat theq e intends.
y

iKely to claim against the guarantee. At the same time it would
e decided to write off 20% of the debt and so their first preference
t.

e The Crown'’s losses will probably be higher than they otherwise would have been, but at the
same time the Crown’s losses are limited to $5 billion.

Transparency

It has been suggested that the lack of transparency with respect to the agreement between the Crown
and the banks has led to an element of suspicion in the business and advisory sectors.

In our opinion, to debunk any myths and clarify any misinterpretation about the scheme, the final

versions of the Term Sheet and Deed of Indemnity should be made public, subject to redacting any
commercially confidential information. Other than the amount of the specific indemnity between the
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Crown and the individual banks, there appears to be little, if anything of a commercially sensitive nature
in the documentation.

Misinterpretations

A number of businesses that applied for a scheme loan seem to have thought that it was effectively a
grant and that they had a right to receive it. According to the banks, it has taken a considerable amount
of re-education for some to understand the true nature of the scheme. misinterpretation/’seems to
have been linked to the use of the word “guarantee” in the name of e

vantage ir@ding the

product for a working

The nature of this misinterpretation is temporary but there c
scheme if the scheme is continued beyond 30 September.

A number of the banks mentioned that a three-year ter
capital facility. In our opinion, these banks have misi

an was not a suijtable
<§r ed’ the documenta
and Deed state that the loans can have a maximum’ term of three year

be shorter. It is not clear why a borrower would optfor a-shorter term’i ircumstances given there
is nothing to stop the borrower repaying early. i%l e Ter e ates that scheme loans can
be term loans or revolving facilities. In our opinion;.thase option anks all the tools they need to

meet borrowers’ requirements. w
This misinterpretation needs to be corr@ it has apparent ibited applications.

Some banks suggested that it wo IQ? better to qua hloan for the guarantee as it was approved
rather than when it defaults a hat the’Crown t'that the banks will act appropriately given
the amount of “skin they h the game”. Ho it'must be the case that each loan is qualified
for the guarantee as it is % d/otherwis ks and the Crown would not be able to quantify

their exposures.

It is more likely th e : nks were 0 the Crown’s ability to review the eligibility of loans on

an ex-post basis. thigpoint we agree with the banks. In our opinion it is very unlikely that a bank
nclude ine;‘l'ble loans in the scheme given a) it is taxpayers via the Crown who

eputational damage associated with systematic abuse being

e Crown'’s intention that it will meet its 80% commitment when called upon to do
nity gives the Crown the ability to review its commitment on the basis of the

We understang’i
so. The Dee d
following: Q

o Eligibifity

- Under the Deed the banks can rely on certification provided by a borrower that it is
eligible for a scheme loan unless the banks knew or should have known that the
borrower was not eligible.

- The intention of the scheme is to get liquidity into the hands of small and medium sized
businesses quickly by allowing banks to rely on businesses certifying their eligibility. In
the event of there being a claim under the Deed and it being discovered that a business
is ineligible, this clause gives the Crown the ability to look back and challenge what the
bank should have known. The implication is that the Crown will use the clause to
review its obligations under the Deed.
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- ltis reasonable that non-eligible loans not be entitled to payment from the Crown under
the Deed. However, given the banks have financial and reputational “skin in the game”,
the Crown should be confident that the banks will comply with the scheme’s eligibility
requirements and that any non-compliance would be in error rather than intended. The
eligibility criteria are clear. The banks’' approval processes usually separate the client
relationship function from the credit risk assessment function. Therefore, for each loan,
at least two people in each bank will have signed off on the eligibility of a loan.

- In our opinion, the words “or should have known” sh eleted. &
e Compliance @ @
%ngst other thi banks must
certify monthly that they have the appropria Is in\place to manage

- The banks must report monthly to the Crow
scheme loans, that the systems and : banks uses in the

- The banks must agree to have
of their loans and to provide a

- a cision to use.onl registered banks to give effect to
4 the bank onitored by the RBNZ and have well-

in place. In other words, the Crown

they do.

0.0
En procedures engagement contemplated in
ce aspects of the Deed should be kept to a
minimum.

¢ Investigati @

n has the rightto investigate the banks’ compliance with the obligation to
s and controls and whether or not any loan qualifies as an

The
appropriat
eligible sche If an investigation reveals that a loan in respect of which the
ade 3

CZrown ha payment to a bank under the Deed is not an eligible scheme loan,
the ba efund the payment. If an investigation reveals that loans that have
bee ed as scheme loans are not scheme loans, those loans will not be

e N payment from the Crown under the Deed. If an investigation reveals that
Q al’number of loans have been mis-classified or that the bank is not complying

Wi systems and controls requirements, the Crown may review that bank’s
articipation in the BFGS and may terminate the Deed.

@he intention is that the Crown only pays those claims that it is required to pay. These
investigatory clauses give the Crown the ability to satisfy itself that the banks have
complied. The implication is that the Crown will actively use these investigatory clauses
and that the banks could find themselves more exposed to this new lending than they
had anticipated.

These clauses may be well-intentioned but are commercially unreasonable and are unnecessary:
e These clauses will probably constrain the ability of the Crown to achieve the primary objective
of the scheme. The primary objective of the scheme will be achieved if the banks collectively

lend close to $6.25 billion to businesses that they wouldn’t have otherwise lent to. To the
extent that the banks assess that the look-back nature of these clauses to mean that they
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could end up being more exposed to this additional lending than they intended, they will be
more cautious in their lending under the scheme.

e Unless the Crown is actually uncertain about the ability of the banks to apply their normal
processes and practices and is not confident that the banks actually already have the
appropriate systems and controls in place, the benefit of these clauses to the Crown is in our
view out-weighed by the cost of these clauses to the banks. The banks are well-established

businesses with strong credit ratings that managed their way t ::: ugh the global fi ial crisis

in 2008-09 very well. To comply with the clauses noted @bove,.some of th s have
indicated that they will have to set up new processes<and\procedures @p staff

estigatory clausw value-for-
money propositions.
e The clauses assume that the banks ha % the scheme. That

e The relatively small size of each loan means that the'i

assumption is not unreasonable. The se their risk by applying
the Crown guarantee to loans that do » ey would have advanced
in any case. However, we doubt I ay of policing that without
compromising the primary objecti
Appendix 2 of this report discusses ou@ ren rding of the deed in relation to ex-
post investigations in more detail.

Term

ee years is reportedly tough. The banks would
sted lending in the small business market was more

otherwise % . ltis a reasonable argument. Given that the banks are 20% exposed to scheme
loans and\100% Jexposed to any non-scheme loans, the Crown should let the banks decide who they
to tend

are going to under the scheme.

Non-deposit taking lenders

There was some suggestion that non-deposit taking lenders (NDTLs) should also be included in the
scheme. The argument for their inclusion was that there are a large nhumber of businesses that don’t
borrow from banks but only from finance companies and therefore these businesses are being excluded
from the scheme. On the other hand, the logic for excluding NDTLs is that they are a small proportion
of the business lending market (approx. 4%) and they are not subject to the same prudential regime as
the banks.
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In our opinion, if the NDTLs were included, the Crown’s Deed of Indemnity with them would have to be
different from the Deed with the banks. To be specific, the Deed would need to include most if not all
the monitoring and compliance components that we have recommended be removed from the Deed
between the Crown and the banks.

It should be noted that businesses that lend from NDTLs are not excluded from the scheme. They
might not borrow from banks currently but they will definitely have bank accounts and therefore have
been through the “know your customer” aspects of the banks’ account, opening procez%l’ o the

extent that scheme loans can be unsecured their existing loan arrangerbents with NDTL ot need
to be compromised. @
Excluded sectors

A number of sectors were excluded from the original cluded parts of the
agriculture sector were included in the scheme under the M: y . r sector that could
be included in a modified scheme is the commercialproperty.s . We ot@ware of any rationale
for excluding the working capital requirements of the ¢ i d development sectors
from the scheme, especially as the commercia ly to be one of sectors most
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6 International comparison of business finance guarantee

schemes

We have investigated several countries regarding their business fipance guarantee emes in
response to COVID-19. The information that we have gathered considersdheterms and take>up,of the

The countries examined are Australia, Canada, Finland, Hong Kohg, Singap S erland, Sweden
and the United Kingdom. These countries have be losen because, i Z, they are small
developed countries or in the case of the UK becausg o 0

ur revi
e The schemes vary widely across ent countrie
- government guarante aroun ‘i;t ranging from 50% (Australia) to
and

100% (Hong Kong, some s Canada, Switzerland and United

terms kib a term of around 3 years but Canada offers

C

heritage.™"

The following conclusions and insights can be er'countries:

- the loans arg gene
ars;

finance w also of 1
- i ize of the s loans range from around $47,000 (a Canadian

o/$100m (a )- Australia’s maximum is $270,000 and a new highly
heme in (the Bounce Back Loan Scheme) has a maximum of

0. 000
t échemes’ ailability typically extends from around Sept 2020 to as far as
% ecember2021 but-the Finnish scheme is available till December 2025; and

enerally provided through banks though Australia also has made offers to
K lenders.

fast approval.

e The Emergency Bank Account scheme in Canada has had significant uptake also. It features
a forgiveness clause where if the loan is paid back early there is a 25% forgiveness of the
debt.

e Switzerland has also seen significant uptake in its government guarantees. The Swiss
scheme is also reportedly very easy to access.

™ A more in-depth description of each scheme is provided in Appendix 3 of this report.
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e Several countries have built on the existing experience exporting agencies have with
guarantees. Granting domestic powers to these state-owned enterprises (as seen in countries
such as Finland and Canada) have allowed these schemes to develop from existing
institutions with established relationships with banks.

e Sweden is one of the few countries that allows the state guarantees to be for either working

or investment capital purposes. Other countries generally restrict loans primarily to working
capital purposes.
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7 Options for improving the BFG scheme

In our opinion, the key change required is for the Crown to make it as simple as possible for the banks
to actively participate in the scheme by removing from the Deed anything that implies that the Crown
will or could look back and challenge its obligations under the Deed. Thé basic structure of the scheme
is sound: the banks have sufficient incentive to continue to apply their § dard lending practices, which
is all that the Crown requires. Errors will be made and scheme | will inevitably, variced to
ineligible businesses but the banks’ standard systems and pr§ re such that, opinion,

errors will be few and non-compliance will be low.

Changes to the scheme that should be considered are: : % ;
Scheme structure @% @

e isolatec@ non-scheme loans.

—_—

The banks’ scheme loans should be

2. The maximum term should be @
3. The watch-list exclusion shou
4. Property investors an

o

The list of approv led to include non-deposit taking lenders.

should be'e
6. The Crown sk antee 10§§ e banks’ exposures.

Alterations

7. A W hat referW banks should have known should be deleted.
8, %ition pruld be deleted.
. he a

ers should b&lih¢iuded in the scheme.
el

9 onitoring clauses should be kept to a minimum.

complia@
10. The inv@ clauses should be deleted.
Transpa

y

11. 7 r@c eme should be rebranded so that the name of the scheme doesn’t risk conveying the
impression that businesses’ loans are guaranteed by the government.

Vs

12. The final Deed and Term Sheet should be made public.

Each of these options is discussed in turn in Section 8 below.
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8 Assessment of the options

8.1 Partial subordination

In our opinion, the scheme would be more attractive to both lenders and’borrowers if it i ed some

level of subordination (or isolation). What we mean by that is that scherje loan defa uldn’t

necessarily lead to a cross-default to non-scheme loans but non-scheme loan defauld lead to
O

O €
cross-default to scheme loans. That would mean that the bapks would-be able {662 e Crown
guarantee and recover 80% of what they are owed (and lose 20%):.Jt would also mea at the affected
businesses probably were viable other than for the impact ff COVIDL19 (whi ligns\with the intention

of the scheme).

The implications of this suggestion are: @ @
e |t reduces the banks’ risk on the one allows t@ more on the other. That's

what the scheme intends.
Banks are probably more likely.t [ i % .< ntee. That might be true but it also
means that the banks have de o write off 20%\ef’the debt and so their first preference
would remain repayme

Borrowers are prob% I row the maximum of $0.5 million. That might

be true but it als
the maximum.

O

s losse Iy be higher than they otherwise would have been. That might
be osses are limited to $5 billion.
This suggestion does e the Crown from then making a decision to try and recover what it is

owed from the borr overy could be, for example, via the Inland Revenue Department a la the
student loan sch

8.2 @I um term - 5 years
The requithat scheme loans be repaid within three years is apparently tough. The banks would

prefer that businesses had more time. They suggested lending in the small business market is more
usually for a term of five years.

Given it is the Crown’s expectation that the banks will employ normal practices and procedures, if five
years is a standard term in the sector then it's reasonable that the scheme’s term also be able to be
extended to five years.

The implication of this suggestion is that the Crown'’s risk increases but so does the banks’. This term

is a maximum. It is not mandatory; however, borrowers would likely take the option of the longer term
knowing that they can repay early if they want to.
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8.3 Watch list

The banks argued (reasonably) that the Crown wants them to apply their normal lending criteria but
then specifically and arbitrarily excludes borrowers whom they might otherwise have lent to. It is a
reasonable argument. Given the banks are 20% exposed to scheme loans and 100% exposed to any
non-scheme loans, the Crown should let the banks decide who they are going to lend to under the
scheme.

8.4 Property investors and developers @
It is not clear to us why these sectors are eligible to participate %eme. Tk st as likely
to need a working capital cushion as any of the other eligible participants, especia hose investors

who have needed to give their tenants rental relief as a consequence COVID-19. On the basis that
there doesn’t seem to be any compelling reason to eese sector ink they should be

included. @
8.5 Non-deposit taking le g%
The inclusion of non-deposit taking lenders (NDTL),would expand-the reach of the scheme to include
ather tha ‘.~ S.

those borrowers who borrow from asset l& s-
the-RB
ed of Indemnity with the NDTLs would have

C hat the rc@;’
anks to be specific, it would need to include most if not all
ne we are recommending be removed from the Deed
8.6 1£%>§uarante&

under the imited to 80% of the banks’ total exposure to scheme loans.

f the banks pltays &n important role by ensuring the banks have some “skin in the
er the scheme. Interestingly, none of the stakeholders we spoke with

s an impediment to the success of the scheme. The banks that we
sue of moral hazard if the 20% requirement was dropped. Given that

uggested that it was required or that the lack of a 100% guarantee was an
it doesn’t need to be considered any further.

There are a ber of aspects of the Deed that could be changed to encourage greater take up of the
loans without necessarily exposing the Crown to greater fiscal risk.

New policies, processes and procedures

We understand that the Crown does not intend that the banks should develop any new policies,
processes and procedures but the Deed requires it. The Deed refers to them as Supported Loan
Policies, Practices and Processes. Further, the Deed requires the banks to send copies of these new
policies, processes and procedures to the Crown so that the Crown can understand them. Sending
them to the Crown is a condition precedent.
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e The requirement for the banks to develop new policies, processes, and procedures should be
deleted as should the provision of any such documents to the Crown.

The implications of this suggestion are that the banks can apply their normal lending practices as
intended. The Crown chose to offer the scheme through the banks precisely because they are prudently
regulated by the RBNZ and because the Crown is already comfortable that the banks have already got
the appropriate systems and controls in place.

What the banks should have known

in the scheme unless the banks know that the borrowers are hould have ~The problem
with what the banks “should have known” is that it is not able to be assessed

wn sho
The implications of this suggestion are that it removes the waysi the Crown could reduce
its obligations under the Deed. Given there caf &%b one loa e orrower and the maximum
size of that loan is $0.5 million, we think it unlikely that'the Crow challenge a bank on the point

and therefore there is little point in incl o\ the Deed, \On other hand, it increases the
confidence of the banks to lend under e, which i at the’Crown wants.

The banks are able to rely on certification from borrowers that the borfowers are eligi articipate
.ﬁ;r

e Any wording that refers to what banks shou

Ng requireme
g req %
The compliance and monitoring reguirgments ofare continuous and extensive. They relate
c I

to the banks continuing to heif normal, poli processes, and procedures. They add cost to
the banks and imply that a r presenté@ be checking compliance, which we think is unlikely.

e Beyond t eing re pply the Crown with sufficient detail for the Crown to
monitor sure accura% eet its financial reporting obligations in a timely fashion
the and monitoring ses should be kept to a minimum.

The implications ;)/t;is sugg m material but are effectively none. The Crown chose to offer

éstion
the schéme dgh the isely because they are prudently regulated by the RBNZ and
because the Crown is omfortable that the banks have already got the appropriate systems

and controlg’in place.

Investigat ses
The investiga lauses in the Deed give the Crown the ability to review its obligations under the Deed.
The inve auses have caused the banks to be more careful / sensitive / cautious to the way
that they apply their normal lending criteria and systems and processes such that both their lending
criteria is more rigidly applied and therefore tougher and they apply a higher level of compliance
standard to their systems and processes such that it has inhibited their ability to lend under the scheme.

¢ To the maximum extent possible, the investigatory clauses should be deleted.

The implications of this suggestion are that the banks are able to apply their normal lending practises
with confidence as intended without the threat of having to defend their position. Because of that, it
reduces the reticence of the banks to lend under the scheme, which is what the Crown wants. Given
there can only be one loan to each borrower and the maximum size of that loan is $0.5 million, we think
it unlikely that the Crown would investigate any one loan in any case and therefore there is little point
in including it in the Deed.
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8.8 Transparency
For whatever reason, there seems to be an unusual degree of suspicion amongst industry
commentators about what the agreement between the Crown and the banks contains. The suspicion
appears to have arisen as a consequence of there being a gap between how borrowers and their
advisers expected the scheme to be structured and how it was actually structured.

Figure 1: Business finance guarantee scheme

for debt

Bears 20% on %@; @

default ri&
L] rovides 80%
N4 arantee to lender

L

C

Note: There is no direct relationship betv%?e Zealand Go ? and businesses. The guarantee is for the lender should

the business default on the loan under the / @

, other ommercially sensitive aspects, the Deed, Term Sheet
* Minister of Fin the banks of 1 May should be made public. Having the
spicion about the contents of the agreement. Other than the amount

rown and the individual banks, there does not appear to be
ture in the documents.

As the current ter
want to consid

considered w;

mo te for the scheme of 30 September 2020 approaches the government will
her the scheme should be extended and if so on what terms. Issues to be
hether the take-up of the scheme picks up over the next few months, the nature
and success—Q future amendments to the scheme and the availability and success of other
assistancc S. Given the BFG scheme is in place and will by then be increasingly familiar to the
banks and their clients the marginal costs of extending the scheme may be quite low.

d

One option may be to extend the scheme to cover not just working capital but also the financing of new
investment as the economic recovery picks up. However, that would be a significant change in the
nature of the scheme and the role of the government that would require a considered evaluation.
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9 Recommendations

In our opinion, the following changes to the BFGS should be considered.

Scheme structure
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6.

7.

8. own to meet its own monitoring and reporting
oring clauses should be kept to a minimum.

9.

anded so that the name of the scheme doesn’t risk conveying the

%} ges’ loans are guaranteed by the government.
11. The Dee % Sheet and the side letter should be made public.
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CONFIDENTIAL DRAFT

Appendix 1. Stakeholder feedback

As part of the review of the BFGS, a cross-section of stakeholders was interviewed including most of
the largest participating banks, a number of industry organisations and a number of people who had
input on behalf of the Crown. A summary of their comments follows.

Well-intentioned % @
Everyone agreed that the scheme is well-intentioned. The b re supportive oeme.

Normal lending criteria

criteria as modified in order to look through the associated with VID-19.

Normal lending criteria fundamentally requi ofrowers ha .

is cash flow — the business must be profitab / or generating enough cash to be able to service
and repay (or refinance) the loan wher itfalls'die. The path is security — if the business fails

to generate sufficient cash, the banks wi to realis urity to repay the loan. In a COVID-
19 world, the first path is very diffi Q assess whilg in a ate the banks tend to try and avoid the
second path if at all possible.

That said, the BFGS guar give b @. uired second way out in some circumstances
in which they wouldn’t oth ave it an fore, by definition, should increase the potential pool
of borrowers.

However, modifying al lending cri ook through COVID-19 is easier said than done. There

"ris ues” time and sector exposure:
¢ The/impact of COVH V

ilMoe felt by borr®d HOw do banks make a three-year loan to a business if the impact of
he virus coul pected to last more than three years?

e COVID-1 0 impact some industries more than others. The sectors that appear to
be the j diately and worst affected include tourism, hospitality and retail. These are
the at might be expected to apply for a loan under the scheme sooner rather than
laters. However, unless in the banks’ assessments, these sectors have a future, the banks will

them.
The banks say that they are prepared to take more risk as is intended. Feedback from potential

borrowers is that the information that the banks require to support a scheme loan application is more
than what they would normally require and is “too hard”. Feedback from the business sector also is
that the banks should not have to apply their normal lending criteria, even if it is modified, and that the
businesses should be able to just apply for and then receive support.

Responsible lending — reputational risk

Banks state that they are required to be responsible lenders. Lender responsibilities are defined in the
Credit Contracts and Consumer Finance Act (CCCF Act) and apply to consumer lending. However, the
banks appear to choose to apply the criteria more widely and to include business lending. The lender
responsibility principles impose obligations on lenders when dealing with borrowers and guarantors.



There are two lender responsibility principles:

e Principle 1: lenders must exercise the care, diligence and skill of a responsible lender in all its
dealings with borrowers and guarantors.

e Principle 2: lenders must comply with the specific listed lender responsibilities set out in the
Credit Contracts and Consumer Finance Act (CCCF Act).

These responsibilities include lenders making reasonable enquiries b ering into aaking
a guarantee to be satisfied that: @
e the credit provided will meet the borrower’s needs ives; and

o the borrower or guarantor will be able to make the paymeénts unde loan; or comply with
the guarantee, without suffering substantial h

A
S

Lenders must also help borrowers and guarantor:
into the loan or to give the guarantee.

Given COVID-19, how do lenders satisfy thiemse

es that borrowers be able to make repayments
under the loan without suffering substa ship? §

Cross-default

it.the Crown takes 80% of the credit risk and the
e likely to have other debt with the banks. If a

oans also default. The banks are 20% exposed

xposed to theifatherloans in a heightened credit risk environment.
are required to do everything that they consider to be
o recover the anding debt. Once they have a reasonable expectation

k@they can claim against the indemnity.

esses that applied for a scheme loan thought that it was effectively a

adharightto receive it. The confusion may arise from the use of the term “guarantee”

in the scheme ‘% vhere borrowers not unreasonably thought they (rather than the banks) were

being guaranteé s taken a considerable amount of re-education for some to understand the true
nature of the scheme

Misint@tation

A number of the banks mentioned that a three-year term loan was not a suitable product for a working
capital facility. In our opinion, these banks have misinterpreted the documentation. The Term Sheet
and Deed state that the loans can have a maximum term of three years, which means that they could
be shorter. It is not clear why a borrower would opt for a shorter term in the circumstance given there
is nothing to stop the borrower repaying early. Similarly, the Term Sheet states that scheme loans can
be term loans or revolving facilities. In our opinion, those options give banks all the tools they need to
meet borrowers’ requirements.

Some banks suggested that it would be better to qualify each loan for the guarantee as it was approved
rather than when it defaults and that the Crown should trust that the banks will act appropriately given
the amount of “skin they have in the game”.
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Commercially reasonable — intention versus ability

The Crown’s intention is that it will meet its 80% commitment when called upon to do so. The Deed of
Indemnity gives the Crown the ability to review its commitment on the basis of the following:

e Eligibility

- The banks can rely on certification provided by a borrow

- In the event of there being a claim u
business is ineligible, this clause gives ook -Back and challenge
what the bank should have known. Th plication i own will use the clause

e Compliance
- The banks must report t 9 rigst other things, the banks must

certify monthly that they.have the appropriate /stems and controls in place to manage

scheme loans, that-the systems and eo Q‘ are the same as the banks uses in the
ordinary course @ e'systems and controls work effectively.

- The banks mu

of their Io;E:I 3 provide< opY
. Investigatin% § ;
The Crown h a

heir financial information relating to a sample
e audit report to the Crown.

ght to investiga nks’ compliance with the obligation to have appropriate
systems dand. contrdls and whether or not any loan qualifies as an eligible scheme loan. If an
investigatio gals that a o pect of which the Crown has made a payment to a bank under
the Dee ot an eligibleschesre loan, the bank must refund the payment. If an investigation
oans that éen represented as scheme loans are not scheme loans, those loans

Y

ent from the Crown under the Deed. If an investigation reveals that a

will'n entitled t0 a/pa
materia number S have been mis-classified or that the bank is not complying with its systems

and controls ¢ ' s, the Crown may review that bank’s participation in the BFGS and may
terminate d.
Term I@
re

The requi that scheme loans be repaid within three years is tough. The banks would prefer that
businesses had more time. They suggested lending in the small business market was more usually
five years.

The banks noted that a decision about how a borrower will exit the scheme will have to be made well

before the three-year term expires. Either the borrower will need to be able to repay the loan or the
bank will have to be willing to refinance it.

Watch-list

Some banks argued that the watch-list exclusion doesn’t make sense. A borrower could be on a watch-
list as at the end of February as a result of the timing of receipts over the Christmas period but not be
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on the watch-list as at the end of March. The banks argued (reasonably) that the scheme wants them
to apply their normal lending criteria but then specifically excludes borrowers whom they might
otherwise have lent to. Itis a reasonable argument.

Compliance

The banks argued that the scheme requires them to get compliance right 100% of the time, which
means that it is not business-as-usual for them. Some have set up specialist units, whi as added

extra costs.

Non-deposit taking lenders :3
There was some suggestion that non-deposit taking lenders shouild also bedincluded)in the scheme.

at don’t borrow from
from the scheme.
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Appendix 2. Ex-post investigations

This appendix discusses the scope and role of ex-post investigations under the deed. The key terms of
the deed in relation to ex-post investigations are summarised in the table below. We then provide our

assessment of the key issues that arise in relation to ex-post investigations from the deedj ?
Key terms in the deed @
A%

Deed clauses Summarised translation

8.1 The Crown can investigate:
1. That the banks have the/appropriate syste d
s a SL.

ontrols in place to
ensure a Supported Lo

2. That the banks have a% istéred the %rdance with the
Supported Loan Palisies, Practices cesses (SLPPP).
3. That the action take a Defaultéd Supperted Loan is commercially

reasonable.
4. That loan agree N during the Availability Period (AP).
5. That the-Borrow :

at'the time that the loan was entered
into.
At th d-con j that the SL was to be used for the right

tigation reveals that a SL is not a SL, the Crown has no obligation under

8.5 /gonsequ nc
Ifani reveals that a SL is not a SL and the Crown has made payment
ed, the Crown is entitled to a refund.

un
t
3.1-3.9 \éoan is a SL if:

1. The Borrower is a Borrower.
. That the Borrower has confirmed that the SL was to be used for the right

purpose.

That the loan was less than $500k.

That the SL was entered into during the AP.

That the interest rate was reasonable.

That the decision to approve the SL was made in accordance with the
SLPPP.

N

o ok w

Defined term A Borrower is a person who is eligible — is a NZ business, has revenue less than
or equal to $80m etc.
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3.10 The banks can rely on confirmation from the Borrower that it is a Borrower and
therefore the loan is a SL unless the banks knew or should have known that the
Borrower wasn’t a Borrower.

TDB commentary
A Supported Loan (SL) is only a SL if the decision to approve it in accordance with the
SLPPP. The four issues that arise are: %

1. to what degree are some any of these areas of inveg@w bjective; @

2. what are the consequences of errors;

and

4. how reasonable are the consequences. %

. ade i € % C Qith the SLPPP is subjective to

includes an element of judgment.

n criterig, which:by definition, are tougher than the SLPPP.

2. reAs =!i: If an error has been made and a SL is not
u S.

3. what is the point of being able to investigate

Addressing each issue in turn:

1.

PPP it could only have been made
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