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Disclaimer

This report has been prepared by TDB Advisory Ltd (TDB) with care and diligence. The statements and 
opinions given by TDB in this report are given in good faith and in the belief on reasonable grounds that 
such statements and opinions are correct and not misleading. However, no responsibility is accepted 
by TDB or any of its officers, employees, subcontractors or agents for errors or omissions arising out of 
the preparation of this report, or for any consequences of reliance on its content or for discussions 
arising out of or associated with its preparation.
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1 Executive summary

1.1 Scope of the review

TDB Advisory Limited (TDB) has been engaged by Treasury to review the Business Finance Guarantee 
Scheme (the BFGS or the scheme).

The terms of reference were to consider if a scheme such as the BFGS has a role to play in providing 
working capital to businesses-in-need in a COVID-19 affected environment given the other business 
support packages introduced by the Crown.  If it has, are any modifications to the BFGS required?  If 
so, what are they?

primary stakeholders are the Crown (represented by Treasury and the RBNZ), the 
approved participating banks and businesses with turnover of up to $80 million.  We interviewed 
representatives of all three groups.

Alongside the BFG scheme the government has launched a number of other initiatives designed to 
assist businesses and their employees affected by COVID-19. The initiatives include wage subsidies, 
the small business cash flow loan scheme (through the IRD) and a range of tax relief measures. 

1.2 Primary objective

The primary objective of the BFGS is to facilitate the provision of short-term credit to solvent firms to 
cushion the financial distress that may arise from a temporary delay in receipts arising directly or 
indirectly from the COVID-19 virus.

1.3 Findings

The principal findings of our review are summarised below.

1. Everybody agrees that the scheme is well-intentioned, the implication being that the primary 
objective of the scheme is well-considered and appropriate.

2. The scheme needs to be a high-trust scheme.

a. The Crown wants to encourage banks to lend to customers in a difficult business and 
therefore lending environment. However, the Deed of Indemnity between the Crown 
and the banks includes a number of investigatory clauses that allow the Crown to
actively use those clauses to review the provision of the indemnity in certain 
circumstances. Those provisions appear to be discouraging the ba

b. Similarly, the banks are required to use their normal lending criteria, adjusted as they 
think fit to take into account the COVID-19 environment, to assess an application from 
a customer for a loan. The intent is that the provision of a Crown guarantee should 
allow the banks to approve lending to more (but not all) businesses than they would 
otherwise lend to.  However, modifying normal lending criteria to look through COVID-
19 is easier said than done given the uncertain impact timeframes and the uneven 
impact of the virus across different business sectors. The original intention appears to 
have morphed so that some of are tougher 
than for non-scheme loans. The evidence suggests that banks have continued to lend 
to customers but have done so largely outside of the scheme.
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3. Some of the communication associated with the scheme has been inconsistent.
perceptions of what the scheme is often do .  The reality is that it is a loan.  
The perception is that it is a grant. their 
expectations of the scheme with what the banks are offering.  For example, the information 
required to accompany a BFGS loan application is more extensive than for normal bank 
lending.

4. For their part, banks are finding it difficult to reconcile the requirement to be responsible 

lenders1 request that they take more risk.

1.4 Take-up of the BFG scheme

The New Zealand Bankers Association (NZBA) states that the total take-up for BFGS loans is $60 

million for 376 customers as of May 25, 2020.2 This is well below the take-up envisaged for the scheme, 
being only 1% of the maximum allowable loans. The average approved loan is $160,000 which is
significantly lower than the maximum loan cap under the scheme of $500,000. 

The scheme has faced criticism over how few applications are being approved by the banks. We 

estimate that the probability that an application under the BFG scheme is approved is around 16%.3

The table below compares the take-up rates in New Zealand under the BFGS with that of similar 
schemes in other comparable countries.

 

1 Strictly, the requirement under the Credit Contracts and Consumer Finance Act 2003 for banks to be responsible lenders 
does not apply to business lending. 
2 The NZBA records loans that have been drawn-down. The NZBA figures do not take into account loans that have been 
approved but yet to be drawn-down.
3 This probability has been determined by taking a weighted average across aggregated data from several banks to 
determine the percentage of loans approved.  

Country Name
GDP per 
capita 
($NZD)

Approved 
($NZD)

Approved 
as % of 

GDP

Loans 
approved

Number 
of

people 
per 
loan

Loan 
applications

Approval 
success 

rate

NZ
Business Finance 

Guarantee Scheme
$66,554

$60
million

0.02% 376 12,995

Australia
Coronavirus Guarantee 

Scheme
$91,033 ~$1 billion 0.04% 11,000 2,272

Canada
Emergency Bank 

Account
$73,357

~ $3.5 
billion

0.13% ~120,000 313

Singapore
SME Working Capital 

Loan
$102,471

~$2.2 
billion

0.38% ~2,300 2,452 2,500 90-95%

Switzerland
State Guaranteed Loan 

Programme
$131,371 $25 billion 2.23% 123,000 70

UK

Coronavirus Business 
Interruption Loan 

Scheme

$68,138

$12 billion 0.26%

36,000 1,851 62,674 ~55%
Coronavirus Large 

Business Interruption 
Loan Scheme

$718
million

0.02%

Bounce Back Loan
$16.6 
billion

0.36% 268,000 249
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As the table shows, the take-up of loans in New Zealand has been well below that achieved in the other 

countries.4 The approval rate in New Zealand for the government-guaranteed loans is approximately 1 
for every 13,000 people. This is a significantly lower approval rate than the next closest country of
Singapore with 1 loan per 2,500 people. When comparing the approved loan amounts in different 
countries relative to their GDPs we find Switzerland to be the highest with the amount of loans approved 
equalling 2.2% of their GDP. New Zealand has the lowest percentage value sitting at 0.02% of GDP. 
Switzerland has had an impressive take-up of its government-guaranteed scheme with 1 loan being 
approved for every 70 people, with a total approved amount of $25 billion. 

Our review of the key features of the schemes in other countries (refer section 6 and Appendix 3)

other comparable countries. The key differences appear to be in the detail, with countries that have 
seen a high take-up having schemes that are simple to access, require no personal guarantees and 

1.5 Recommendations

Based on our analysis of the New Zealand BFG scheme and our review of similar schemes in 
comparable countries we consider a number of amendments that could be made to the BFG scheme
to and lenders 
significantly. These changes may not lead to a major increase in take-up of the scheme given the 
depressed macroeconomic outlook but they would remove a number of impediments to the efficient 
operation of the scheme. 

The changes we recommend are listed below.

Scheme structure

1. ld be partially subordinated to their non-scheme loans. That is,
-default provisions should be one-directional: non-scheme loan 

defaults should be an event of default for scheme loans but scheme loan defaults should not 
necessarily be an event of default for non-scheme loans.

2. To be consistent with the standard terms in the SME sector, the maximum term should be 
extended to five years.

3. The intention of the scheme is that the banks make the lending decisions and on that basis 
the watch-list exclusion should be deleted.

4. Property investors and developers who need working capital funding should be included in 
the scheme.

5. Non-deposit taking lenders (NDTLs) should be included in the scheme.

Alterations to the Deed

6. Any wording that refers to what banks should have known should be deleted.

 

4 We have no reason to believe the results from the international comparison are biased, but it is based on a small 
sample size and may not be representative of all government-guarantee schemes.  
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7. The condition precedent should be deleted.

8. Other than what is required for the Crown to meet its own monitoring and reporting 
requirements, the compliance and monitoring clauses should be kept to a minimum.

9. To the maximum extent possible, the investigatory clauses should be deleted.

Transparency

10. The scheme should be rebranded so that the name of the scheme risk conveying the 

11. The final versions of the Term Sheet, the Deed and the side letter from the Minister of Finance 
of 1 May should be made public, subject to any commercially confidential information being 
redacted.
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2 Introduction

On 24 March 2020, the Minister of Finance announced the introduction of a loan scheme, the Business 
Finance Guarantee Scheme (BFGS). The scheme was designed to provide emergency liquidity and 
working capital to small and medium-sized businesses impacted by the COVID-19 pandemic and the 
subsequent lockdown in New Zealand.

The BFGS is a partnership between the Crown and participating approved banks.  The scheme is 
intended to support the provision of new bank loans to viable businesses by the Government taking on 
the default risk of up to 80% of the loan. risk is intended to be protected by the 
banks retaining the remaining 20% of the default risk of the loan.

The 
scheme currently runs until 30 September 2020.

2.1 Objective of the scheme

The broad objective of the BFGS is to provide finance to protect jobs and support the economy5.

The specific objective of the scheme is to facilitate the provision of short-term credit to cushion the 
financial distress on solvent (non-financial) firms with viable business models that may arise from a 
temporary delay in receipts arising directly or indirectly from the COVID-19 virus6.

To be specific, the objective of the scheme is to prevent business failures caused by a temporary lack 
of access to working capital as a consequence of COVID-19.  The objective is not to prevent business 
failures caused by COVID-19 or any other reason.  Businesses will fail as a consequence of COVID-19
because the world has changed.  For example, it would now be very hard to lend to a company whose 
viability is for the large part dependent on international tourism.

2.2 Scope of the review

TDB Advisory Limited (TDB) has been engaged by the Treasury to review the Business Finance 
Guarantee Scheme.

The terms of reference were:

1. From this point moving forward, what should the objectives of the scheme be?  Given the 
introduction of other business support packages by the Crown, does this scheme have a role 
to play and, if so, what is it?

2. What specific changes, if any, should be made to the scheme to meet those objectives?

3. How should success be measured?

4. What should governance be for the ongoing policy work for the scheme?

 

5 https://www.business.govt.nz/COVID-19/business-finance-guarantee-scheme/
6 Business Finance Scheme Finalised Term Sheet 
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In addressing these questions, we were required to take into account:

The overall (and expanding) package of Government initiatives being implemented to support 
businesses, and how the BFG Scheme nests as one element within that.

Realistic expectations about what a working capital guarantee product like the BFG Scheme 
can achieve, relative to other support initiatives.

Experience to date with the BFG Scheme as a bank-led product, compared with alternative 
delivery channels (e.g. IRD, NZ Export Credit Agency).

s s) for this particular initiative as 
the economy moves into a recovery phase.

2.3 Background

On 31 December 2019, the World Health Organisation (WHO) was informed of cases of pneumonia of 
unknown cause detected in Wuhan City, Hubei Province of China.  By 7 January, the Chinese 
authorities had identified a new type of coronavirus. The WHO declared COVID-19 a global pandemic
on 11 March 2020.  Since then, the pandemic has spread to more than 200 countries and territories, 
has infected more than 4.3 million people, and has killed more than 300,000 people7.

On 23 March 2020, announced that the country would move to alert level 
4 within 48 hours essentially a stay-at-home notice for everyone other than those people providing 
essential goods and services.

On 24 March 2020, the Minister of Finance announced the introduction of the Business Finance 
Guarantee Scheme. The scheme was in place by mid-April. The time taken to develop the scheme and 
execute the deed and indemnity (around six weeks) was in line with that advised in Treasury reports 
T2020/707 and T2020/642 of 20 and 22 March. However, the expectations of at least some in the 
business community were that finance would be available as soon as the scheme was announced.

On 1 May, the Minister of Finance announced a number of changes to the original scheme, such as 
extending eligibility to businesses with turnover of less than $250,000, deleting the requirement that 
scheme loans be secured via a General Security Agreement (GSA) and including the originally 
excluded parts of the agricultural sector in the scheme.  The changes increased the flexibility of the 
scheme and the pool of potential borrowers.

 

7 https://www.who.int/docs/default-source/coronaviruse/situation-reports/20200514-COVID-19-sitrep-
115.pdf?sfvrsn=3fce8d3c_4
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3 The Business Finance Guarantee Scheme

3.1 Eligibility

To be eligible to apply for a loan under the scheme, businesses must be New Zealand-based with 
annual turnover of less than or equal to $80 million, not be
2020, and not be engaged in certain excluded activities8.

Eligibility requires viability.  That is, the banks are required to assess scheme applications using their 
normal lending criteria, adjusted to look through COVID-19, to make their final lending decision.

3.2 Key terms

The key terms of loans under the scheme are:

each loan can be up to $500,000;

the maximum tenor is three years and the loan must be repaid during that time; and

loans can only be used to meet liquidity and bridging finance needs while businesses deal 
with the disruption to their business caused by COVID-19.

In addition, loans cannot be used for:

financing capital assets or projects (other than business-as-usual expenditure which does not 
exceed 5% of the principal amount of the loan);

distribution of dividends or on-lending outside the customer's guaranteeing group; and

refinancing certain existing debt (except if the relevant loan already meets the scheme criteria, 
was advanced on or after 16 March 2020 and has a term of no more than 180 days).

3.3 Deed of Indemnity

The Deed of Indemnity (the Deed) between the Crown and the individual banks is the document that 
establishes the indemnity granted by the Crown to the individual banks to give effect to the BFGS.  The 
Deed is specific to the BFGS and BFGS loans and is summarised as follows:

the Crown indemnifies the banks against 80% of any shortfall arising from a scheme loan 
default (clause 2);

 

8 Excluded activities include: property development and property investment; the manufacture of cluster munitions, 
civilian automatic or semi-automatic firearms, magazines or parts, and anti-personnel mines; the manufacture or testing 
of nuclear explosive devices; the manufacture of tobacco; the processing of whale meat; recreational cannabis; and any 
other activity notified by the Crown in writing to the approved banks. Certain agricultural sectors were initially excldued 
but the exclusion was removed under the changes to the scheme on May 1. 
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a scheme loan is one that is being provided to a business for the purpose of obtaining liquidity 
and bridging finance while the business deals with the disruption caused by COVID 19 (clause 
3);

there are a number of uses to which the proceeds of a scheme loan cannot be applied;

a scheme loan cannot exceed $500,000 and there can be only one loan in place at any one 
time between a bank and a borrower (and guaranteeing group);

all scheme loans must be repaid by the third anniversary of the loan;

a is to be made in accordance with its standard 
loan policies, practices and processes as modified to allow the bank to give effect to the 
scheme and to allow the bank to look through the economic cycle to sensibly take account of 
the uncertainty of the current economic conditions caused by COVID-19;

each scheme loan will be documented in accordance with each ban terms and 
conditions as modified to allow the banks to sensibly take into account the uncertainty of the 
current economic conditions caused by COVID-19;

the banks can rely on certification provided by a borrower that it is eligible for a scheme loan
unless the banks knew or should have known that the borrower was not eligible;

the total amount that banks can advance under the scheme is limited (clause 4);

if a scheme loan defaults, the banks are entitled to use recoveries to repay other loans to the 
borrower before being used to repay the scheme loan (clause 5);

the banks must have systems and controls in place designed to ensure that a scheme loan 
actually is a scheme loan (clause 6);

the banks must manage each scheme loan as they would any loan taking into account any 
modifications made to take into account COVID-19;

in the event of default, the banks must take whatever action they think is commercially 
reasonable;

the banks must report monthly to the Crown.  Amongst other things, the banks must certify 
monthly that they have the appropriate systems and controls in place to manage scheme 
loans, that the systems and controls are the same as the banks use in the ordinary course of 
business, and that the systems and controls work effectively (clause 7);

the banks must agree to have an audit of their financial information relating to a sample of 
their loans and to provide a copy of the audit report to the Crown;

the Crown has the right to investigate 
appropriate systems and controls and whether or not any loan qualifies as an eligible scheme 
loan (clause 8);

if an investigation reveals that a loan in respect of which the Crown has made a payment to a
bank under the Deed is not an eligible scheme loan, the bank must refund the payment;

if an investigation reveals that loans that have been represented as scheme loans are not 
scheme loans, those loans will not be entitled to a payment from the Crown under the Deed;
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if an investigation reveals that a material number of loans have been mis-classified or that the 
bank is not complying with its systems and controls requirements, the Crown may review that 

Deed;

the banks can make a claim against the Crown only once they have completed their usual 
arrears management and enforcement processes and have determined that they do not 
expect to make any additional recoveries (clause 9);

the banks must repay (with interest) all amounts received from the Crown under the Deed in 
excess of what they were entitled to receive (clause 10);

both the Crown and the banks can terminate the Deed.  Any termination does not affect any 
rights and obligations established prior to termination (clause 13); and

the banks must provide the Crown with certain information including a summary of their 
standard loan policies, practices and processes as modified to allow them to look through the 
economic cycle to sensibly take account of the uncertainty of the current economic conditions 
caused by COVID-19, which is a condition precedent (clause 17).
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4 Other support measures introduced by the Crown

Along with the BFG the government has introduced a number of other schemes. These include wage
subsidies, the small business cash flow loan scheme (through the IRD) and a range of tax relief 
measures. The diagram below shows the key terms and the likely path businesses will take when 
applying for the different government initiatives.

 
Support is available for employers to pay their 
employees in situations where employees 
need to stay away from work and cannot work 
from home.
Employers cannot apply for the Leave Support 
scheme and the Wage Subsidy scheme for the 
same employee at the same time.
Employer is influenced to choose wage 
subsidy over leave support due to longer 
duration and flexibility of scheme.
Similar rates to those of wage subsidy.

Leave Support Scheme

 
If you lose your job from 1 March 2020 to 30 
October 2020 due to COVID-19, you may be 
eligible for the COVID-19 Income Relief 
Payment.
This relief payment is available from 8 June 
2020.
You can get up to 12 weeks of payments, to 
help with living costs.
If you are eligible for the payment, you can get:

$490 per week ($5,880 total) if you were 
previously working 30 hours or more a 
week
$250 per week ($3,000 total) if you were 
previously working 15 hours to 29 hours a 
week.

Income Relief Payment

 
Wage subsidy extended until 1 September 
2020.
Available to all businesses that are adversely 
affected (30% revenue drop) by COVID-19.
Need to retain employees for duration of the 
scheme.
Subsidy rates

$585.80 gross weekly payment for full-time 
employees
$350 gross weekly payment for part-time 
employees

Wage Subsidy

 
Sole traders cannot participate.
Employee wages and debts under general 
security agreement are not covered.
Potential 7 months protection from debt under 
this government initiative.
Business debt hibernation reduces the burden of 
existing debts, so you can stay solvent and start 
trading normally again.

Business Debt Hibernation

 
Administered by IRD
For small to medium businesses with 50 or fewer 
employees.
$10,000 plus $1,800 per full-time employee
interest free if paid back within a year. Following 
this is a fixed interest rate of 3% for max. term of 
5 years.
If you received the wage subsidy, the same 
number of employees will be applied for the 
SBCS.
Applications open from 12 May to 12 June 2020.
Most applicants will receive the loan in full from
the IRD within 5 working days.

Small Business Cash Flow Loan

 

80% government guaranteed loans with 
lenders only responsible for 20%.
$500,000 loan for a maximum term of 3 
years.
Limited to businesses with a maximum 
annual turnover of up to $80m.
Loan to be used for operating expenses while 
business is disrupted by COVID-19.

Business Finance Guarantee Scheme
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5 Issues with the Business Finance Guarantee Scheme

5.1 Commercial context

The Crown wants the banks to do something for it, that is, 
otherwise get to, to try and reduce the negative economic impacts of COVID-19. The Crown wants to
use the banks because they will be effective:

they have got the required reach;

they have already got the necessary systems and processes in place to distribute / lend cash and 
manage risk; and

they are under the prudential supervision of the RBNZ.

The C That is, to take 
more risk.

The commercial reality is that the banks are in a position of strength from a document-negotiating 
perspective. 

5.2 Measures of success

There are two primary success measures for the BFGS.  Both are partial measures. The two success 
measures are:

1. of the scheme is 
to provide a liquidity cushion to solvent businesses that need it.  If
$5 billion, the scheme could be judged to be at least partially successful liquidity has been 
provided but it will be difficult to determine whether or not it went to the right places.  If the 

it would be incorrect to conclude that the scheme has been 

2. Claims against the guarantee.  This measure helps answer the question about whether the 
liquidity went to the right places.  The provision of the guarantee is intended to encourage 
banks to lend to businesses that they otherwise would not lend to.  The more claims there are
against the guarantee, the more confident the Crown can be that the banks did what was 
intended and increased their risk appetites.  It is also only a partial measure because low 
claims do not necessarily mean that the banks did not increase their risk appetites.  It could 
instead mean that the credit environment ended up being relatively benign.

The first cannot be fully measured until the availability period finishes on 30 September 2020 and the 

5.3 Issues

As part of our review of the BFGS, we interviewed a cross-section of stakeholders including most of the
large participating banks, a number of industry organisations and a number of people who had input on 
behalf of the Crown.  A summary of their comments can be found in Appendix 1.  From our examination 
of the scheme and from our interviews with various stakeholders, the material issues we have identified 
are discussed below.
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High-trust

The commercial reality is that the scheme needs to be a high-trust scheme in both directions. The 
banks need to trust that the Crown will let them get on and do what they do best without transferring 
risk to them and the Crown needs to trust that the banks will manage its exposure appropriately with 
minimum checks and balances.

However, the Deed of Indemnity between the Crown and the banks contains a number of safeguards 
interests but which serve to undermine the primary objective of getting 

liquidity to otherwise solvent businesses. For example, the Deed includes a number of investigatory 
clauses that appear to allow the Crown to review the provision of the indemnity in certain circumstances.  

mal 
l
is easy for the banks to distinguish one group of borrowers from the other but it is not clear how the 
Crown will ensure that scheme loans are going to businesses that need support and not those that 

.

The RBNZ has determined banks should treat BFGS exposures as claims on corporates, risk-weighted 
at 20%. The RBNZ funds the banks at an interest rate of 0.25% for scheme loans.  It would be a 
perverse outcome if the cost of debt to scheme loan borrowers was less than the cost of debt to non-

ly 
try and crowd those that do out of the scheme.

Normal lending criteria

To be eligible to make a claim under the Deed, the banks are required to apply their normal lending 
criteria as modified in order to look through the uncertainty associated with the COVID-19.

Normal lending criteria fundamentally requires that borrowers have two repayment paths.  The first path 
is cash flow the business must be profitable and / or generating enough cash to be able to service 
and repay (or refinance) the loan when it falls due.  The second path is security if the business fails 
to generate sufficient cash, the banks will look to realise their security to repay the loan.  In a COVID-
19 world, the first path is very difficult to assess and, in any circumstances, banks tend to try and avoid 
the second path if at all possible.

That said, the BFGS guarantee does give banks the required second way out in some circumstances 
f

borrowers.

However, modifying normal lending criteria to look through COVID-19 is easier said than done.  There 
are two particular issues: time and sector exposure:

The impact of COVID-19 is expected to be temporary but nobody knows how long its impact 
will be felt by borrowers.

COVID-19 is going to impact some industries more than others.  The sectors that appear to 
be the most immediately and worst affected are tourism, hospitality, and retail.  These are the 
sectors that might be expected to apply for a loan under the scheme sooner rather than later.  
Howeve
lend to them.

The banks say that they are prepared to take more risk.  Feedback from potential borrowers is that the 
information that the banks require to support a scheme loan application is more than what they would 
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Some, for example, claimed that businesses are being required to 
provide shareholder guarantees for scheme loans, scenario analysis in their applications and that loans 
have to be for a fixed three year term. In fact, while some banks may be requiring such terms, none of 
them is required under the Term Sheet or the Deed with the Crown.  Some in the business sector 
suggest that the banks should not have to apply their normal lending criteria, even if it is modified, and 
that the businesses should be able to just apply for and then receive support.

Our observation would be that given the Crown wants to / needs to cap its exposure to businesses in 
order to achieve some balance between its fiscal and economic/social objectives, the only way to try 
and ensure that limited funding gets to those businesses that have a future is to apply some sort of 
criteria and the banks are best placed to apply that criteria. Having said that, in our opinion the clauses 
in the Deed that allow the Crown to review its obligations on an ex-post basis have had an unintended 

criteria, if not being tougher for scheme loans than non-
scheme loans, at least is being more rigidly applied.

Responsible lending

Banks state that they are required to be responsible lenders.  Lender responsibilities are defined in the 
Credit Contracts and Consumer Finance Act (CCCF Act) and apply to consumer lending.  However, the 
banks appear to choose to apply the responsibilities more widely and to include business lending.  The 
lender responsibility principles impose obligations on lenders when dealing with borrowers and 
guarantors.

There are two lender responsibility principles:

Principle 1: a lender must exercise the care, diligence and skill of a responsible lender in all 
its dealings with borrowers and guarantors.

Principle 2: a lender must comply with the specific listed lender responsibilities set out in the 
CCCF Act. These responsibilities include lenders making reasonable enquiries before 
entering into a loan or taking a guarantee to be satisfied that:

- and

- the borrower or guarantor will be able to make the payments under the loan, or comply 
with the guarantee, without suffering substantial hardship.

Lenders must also help borrowers and guarantors make informed decisions about whether to enter into 
the loan or to give the guarantee.

Given COVID-19, how do lenders satisfy themselves that borrowers will be able to make repayments 
under the loan without suffering substantial hardship?
are big and profitable and therefore easy targets.  Having said that, according to the New Zealand
Bankers Association9, since going into lock-down, the banks have made new loans totalling $8.9 billion 
and have provided other assistance10 totalling $18.1 billion.  In other words, the banks appear to have 
been able to satisfy their responsible lending concerns with respect to non-scheme lending but not 
scheme lending.

 

9 https://www.nzba.org.nz/consumer-information/COVID-19/business-lending-data/ Last accessed on 25 May 2020.
 
10 Other assistance includes reduced loan repayments, deferred loan repayments and restructured loans. 
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As noted above, responsible lending is only regulated when it is consumer lending.  The responsible 
lending regulations do not apply to business lending.  Although banks do not want to be irresponsible 

Cross default

On the face of it, lending under the scheme means that the Crown takes 80% of the credit risk and the 
banks take 20%.  However, most scheme borrowers are likely to have other debt with the banks.  If a 
scheme loan defaults, normal cross-default provisions 
The banks are 20% exposed to scheme loans and 100% exposed to their other loans.

Prior to claiming under the indemnity, the banks are required to do everything that they consider to be 
commercially reasonable to recover the outstanding debt.  Once they have a reasonable expectation 
that no other money is recoverable then they can claim against the indemnity.

It is reasonable to assume that businesses would prefer not to take on additional debt in a difficult 
trading environment and would not were it not for COVID-19.  Not only is there the additional debt in 
conjunction with a more difficult trading environment but, on top of that, if one loan defaults they all 
default.

In our opinion, the scheme would be more attractive to both lenders and borrowers if it included some 
level of subordination (or isolation).  In other words, if the scheme were modified so that scheme loan 
defaults would -default on non-scheme loans but non-scheme loan 
defaults would lead to cross-default on scheme loans.  That would mean that the banks would be able 
to call on the Crown guarantee and recover 80% of what they are owed (and lose 20%).  It would also 
mean that the affected businesses probably were viable other than for the impact of COVID-19 (which 
aligns with the intention of the scheme).

The implications of this suggestion are:

It r risk on the 

Banks are probably more likely to claim against the guarantee.  At the same time it would
mean that the banks have decided to write off 20% of the debt and so their first preference 
would remain repayment.

Borrowers are probably more likely to try and borrow the maximum of $0.5 million, but it also 
means that the banks have to be prepared to lend the maximum and risk the maximum.

Banks are probably more likely to encourage borrowers to repay non-scheme loans in 
preference to scheme loans but the Deed already contemplates that and it is specifically 
permitted.

would have been, but at the 
same time 

Transparency

It has been suggested that the lack of transparency with respect to the agreement between the Crown 
and the banks has led to an element of suspicion in the business and advisory sectors.

In our opinion, to debunk any myths and clarify any misinterpretation about the scheme, the final 
versions of the Term Sheet and Deed of Indemnity should be made public, subject to redacting any 
commercially confidential information. Other than the amount of the specific indemnity between the 
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Crown and the individual banks, there appears to be little, if anything of a commercially sensitive nature 
in the documentation.

Misinterpretations

A number of businesses that applied for a scheme loan seem to have thought that it was effectively a 
grant and that they had a right to receive it.  According to the banks, it has taken a considerable amount 
of re-education for some to understand the true nature of the scheme. The misinterpretation seems to 

The nature of this misinterpretation is temporary but there could be advantages in rebranding the 
scheme if the scheme is continued beyond 30 September.

A number of the banks mentioned that a three-year term loan was not a suitable product for a working 
capital facility.  In our opinion, these banks have misinterpreted the documentation.  The Term Sheet 
and Deed state that the loans can have a maximum term of three years, which means that they could 
be shorter.  It is not clear why a borrower would opt for a shorter term in the circumstances given there 
is nothing to stop the borrower repaying early.  Similarly, the Term Sheet states that scheme loans can 
be term loans or revolving facilities.  In our opinion, those options give banks all the tools they need to 

This misinterpretation needs to be corrected as it has apparently inhibited applications.

Some banks suggested that it would be better to qualify each loan for the guarantee as it was approved 
rather than when it defaults and that the Crown should trust that the banks will act appropriately given 

However, it must be the case that each loan is qualified 
for the guarantee as it is approved otherwise the banks and the Crown would not be able to quantify 
their exposures.

f loans on 
an ex-post basis. On this point we agree with the banks.  In our opinion it is very unlikely that a bank 
would systematically include ineligible loans in the scheme given a) it is taxpayers via the Crown who 
are providing the guarantee and b) the reputational damage associated with systematic abuse being 
discovered would be significant.  In addition, a loan review would be a very low value proposition given 
the likely cost of any review versus the size of any one loan.

Commercially reasonable intention versus ability

We understand it is t
so. The Deed of Indemnity gives the Crown the ability to review its commitment on the basis of the 
following:

Eligibility

- Under the Deed the banks can rely on certification provided by a borrower that it is 
eligible for a scheme loan unless the banks knew or should have known that the 
borrower was not eligible.

- The intention of the scheme is to get liquidity into the hands of small and medium sized 
businesses quickly by allowing banks to rely on businesses certifying their eligibility. In 
the event of there being a claim under the Deed and it being discovered that a business 
is ineligible, this clause gives the Crown the ability to look back and challenge what the 
bank should have known.  The implication is that the Crown will use the clause to 
review its obligations under the Deed.
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- It is reasonable that non-eligible loans not be entitled to payment from the Crown under 
the Deed. However, given the banks have fi

requirements and that any non-compliance would be in error rather than intended.  The 
eligibility criteria are clear.  The banks approval processes usually separate the client 
relationship function from the credit risk assessment function.  Therefore, for each loan, 
at least two people in each bank will have signed off on the eligibility of a loan.

-

Compliance

- The banks must report monthly to the Crown.  Amongst other things, the banks must 
certify monthly that they have the appropriate systems and controls in place to manage 
scheme loans, that the systems and controls are the same as the banks uses in the 
ordinary course of business, and that the systems and controls work effectively.

- The banks must agree to have an audit of their financial information relating to a sample 
of their loans and to provide a copy of the audit report to the Crown.

- The Crown made a deliberate decision to use only registered banks to give effect to 
the scheme precisely because the banks are monitored by the RBNZ and have well-
established and appropriate systems and controls in place.  In other words, the Crown 
already knows that the banks are good at what they do.

- In our opinion, other than the agreed upon procedures engagement contemplated in 
clause 7.2 of the Deed, the compliance aspects of the Deed should be kept to a 
minimum.

Investigations

- pliance with the obligation to 
have appropriate systems and controls and whether or not any loan qualifies as an 
eligible scheme loan.  If an investigation reveals that a loan in respect of which the 
Crown has made a payment to a bank under the Deed is not an eligible scheme loan, 
the bank must refund the payment.  If an investigation reveals that loans that have 
been represented as scheme loans are not scheme loans, those loans will not be 
entitled to a payment from the Crown under the Deed.  If an investigation reveals that 
a material number of loans have been mis-classified or that the bank is not complying 
with its systems and controls requirements, the Crown may review that ban
participation in the BFGS and may terminate the Deed.

- The intention is that the Crown only pays those claims that it is required to pay.  These 
investigatory clauses give the Crown the ability to satisfy itself that the banks have 
complied.  The implication is that the Crown will actively use these investigatory clauses 
and that the banks could find themselves more exposed to this new lending than they 
had anticipated.

These clauses may be well-intentioned but are commercially unreasonable and are unnecessary:

These clauses will probably constrain the ability of the Crown to achieve the primary objective 
of the scheme.  The primary objective of the scheme will be achieved if the banks collectively 
lend close to $6.25 billion to businesses t
extent that the banks assess that the look-back nature of these clauses to mean that they 
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could end up being more exposed to this additional lending than they intended, they will be 
more cautious in their lending under the scheme.

Unless the Crown is actually uncertain about the ability of the banks to apply their normal 
processes and practices and is not confident that the banks actually already have the 
appropriate systems and controls in place, the benefit of these clauses to the Crown is in our 
view out-weighed by the cost of these clauses to the banks.  The banks are well-established 
businesses with strong credit ratings that managed their way through the global financial crisis 
in 2008-09 very well.  To comply with the clauses noted above, some of the banks have 
indicated that they will have to set up new processes and procedures and deploy staff 

The relatively small size of each loan means that the investigatory clauses are low value-for-
money propositions.

The clauses assume that the banks have some incentive to game the scheme.  That 
assumption is not unreasonable.  The banks have the ability to decrease their risk by applying 
the Crown guarantee to loans that do : ie, to loans that they would have advanced 
in any case.  However, we doubt that there is any practical way of policing that without 
compromising the primary objective of the scheme.

Appendix 2 of this report discusses our concerns with the current wording of the deed in relation to ex-
post investigations in more detail.

Term

The requirement that scheme loans be repaid within three years is reportedly tough.  The banks would 
prefer that businesses had more time.  They suggested lending in the small business market was more 
usually five years.

Given it i employ normal practices and procedures, if five 
a subject to 

a maximum of five years.

Watch-list

Some banks argued that the watch- r could be on a watch-
list as at the end of February as a result of the timing of receipts over the Christmas period but not be 
on the watch-list as at the end of March.  The banks argued (reasonably) that the scheme wants them 
to apply their normal lending criteria but then specifically excludes borrowers whom they might 
otherwise have lent to.  It is a reasonable argument.  Given that the banks are 20% exposed to scheme 
loans and 100% exposed to any non-scheme loans, the Crown should let the banks decide who they 
are going to lend to under the scheme.

Non-deposit taking lenders

There was some suggestion that non-deposit taking lenders (NDTLs) should also be included in the 
scheme.  The argument for th
borrow from banks but only from finance companies and therefore these businesses are being excluded 
from the scheme.  On the other hand, the logic for excluding NDTLs is that they are a small proportion 
of the business lending market (approx. 4%) and they are not subject to the same prudential regime as 
the banks.
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In our opinion, if the NDTLs Indemnity with them would have to be 
different from the Deed with the banks. To be specific, the Deed would need to include most if not all 
the monitoring and compliance components that we have recommended be removed from the Deed 
between the Crown and the banks.

It should be noted that businesses that lend from NDTLs are not excluded from the scheme.  They 
might not borrow from banks currently but they will definitely have bank accounts and therefore have 

he account opening processes.  To the 
extent that scheme loans can be unsecured their existing loan arrangements with NDTLs do not need 
to be compromised.

Excluded sectors

A number of sectors were excluded from the original BFGS. The previously excluded parts of the 
agriculture sector were included in the scheme under the May amendments.  Another sector that could 
be included in a modified scheme is the commercial property sector.  We are not aware of any rationale 
for excluding the working capital requirements of the property investment and development sectors 
from the scheme, especially as the commercial rental property market is likely to be one of sectors most 
impacted by COVID-19 and the lock-down. 
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6 International comparison of business finance guarantee 

schemes 

We have investigated several countries regarding their business finance guarantee schemes in 
response to COVID-19. The information that we have gathered considers the terms and take-up of the 
different guarantee schemes. We have endeavoured to determine potential insights and lessons to 
assist in developing the New Zealand BFG scheme to better support small and medium businesses.

The countries examined are Australia, Canada, Finland, Hong Kong, Singapore, Switzerland, Sweden 
and the United Kingdom. These countries have been chosen because, like NZ, they are small 

developed countries or in the case of the UK because of the common institutional heritage.11

The following conclusions and insights can be drawn from our review of other countries:

The schemes vary widely across the different countries with:

- government guarantees typically around 80% but ranging from 50% (Australia) to 
100% (Hong Kong, and for some schemes in Canada, Switzerland and United 
Kingdom);

- the loans are generally terms loans with a term of around 3 years but Canada offers 
finance with terms also of 1 and 10 years;

- the maximum size of the business loans range from around $47,000 (a Canadian 
scheme) to $100m (a UK scheme). Aus
successful scheme in the UK (the Bounce Back Loan Scheme) has a maximum of 
$100,000;

-
December 2021 but the Finnish scheme is available till December 2025; and

- loans are generally provided through banks though Australia also has made offers to 
five non-bank lenders.

The Bounce Back Loan Scheme in the UK has experienced significant uptake since it was 
introduced earlier this month. The uptake probably reflects a combination of low fixed interest 
rates, no personal guarantees and an easy application form that ensures small businesses 
receive fast approval.

The Emergency Bank Account scheme in Canada has had significant uptake also. It features 
a forgiveness clause where if the loan is paid back early there is a 25% forgiveness of the 
debt. 

Switzerland has also seen significant uptake in its government guarantees. The Swiss 
scheme is also reportedly very easy to access.

 

11 A more in-depth description of each scheme is provided in Appendix 3 of this report. 
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Several countries have built on the existing experience exporting agencies have with 
guarantees. Granting domestic powers to these state-owned enterprises (as seen in countries 
such as Finland and Canada) have allowed these schemes to develop from existing
institutions with established relationships with banks.

Sweden is one of the few countries that allows the state guarantees to be for either working 
or investment capital purposes. Other countries generally restrict loans primarily to working 
capital purposes. 
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7 Options for improving the BFG scheme

In our opinion, the key change required is for the Crown to make it as simple as possible for the banks 
to actively participate in the scheme by removing from the Deed anything that implies that the Crown 
will or could look back and challenge its obligations under the Deed.  The basic structure of the scheme 
is sound: the banks have sufficient incentive to continue to apply their standard lending practices, which 
is all that the Crown requires.  Errors will be made and scheme loans will inevitably be advanced to 

are such that, in our opinion, 
errors will be few and non-compliance will be low.

Changes to the scheme that should be considered are:

Scheme structure

1. -scheme loans.

2. The maximum term should be extended to five years.

3. The watch-list exclusion should be deleted.

4. Property investors and developers should be included in the scheme.

5. The list of approved lenders should be expanded to include non-deposit taking lenders.

6. The Crown should guarantee

Alterations to the Deed

7. Any wording that refers to what banks should have known should be deleted.

8. The condition precedent should be deleted.

9. The compliance and monitoring clauses should be kept to a minimum.

10. The investigatory clauses should be deleted.

Transparency

11.

12. The final Deed and Term Sheet should be made public.

Each of these options is discussed in turn in Section 8 below.
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8 Assessment of the options

8.1 Partial subordination

In our opinion, the scheme would be more attractive to both lenders and borrowers if it included some 
level of subordination (or isolation). What we mean by 
necessarily lead to a cross-default to non-scheme loans but non-scheme loan defaults would lead to 
cross-default to scheme loans.  That would mean that the banks would be able to call on the Crown 
guarantee and recover 80% of what they are owed (and lose 20%).  It would also mean that the affected 
businesses probably were viable other than for the impact of COVID-19 (which aligns with the intention 
of the scheme).

The implications of this suggestion are:

It reduces
what the scheme intends.

Banks are probably more likely to claim against the guarantee.  That might be true but it also 
means that the banks have decided to write off 20% of the debt and so their first preference 
would remain repayment.

Borrowers are probably more likely to try and borrow the maximum of $0.5 million.  That might 
be true but it also means that the banks have to be prepared to lend the maximum and risk 
the maximum.

Banks are probably more likely to encourage borrowers to repay non-scheme loans in 
preference to scheme loans.  That is might true but the Deed already contemplates that and 
it is specifically permitted.

ly be higher than they otherwise would have been.  That might 

This suggestion does not preclude the Crown from then making a decision to try and recover what it is 
owed from the borrower.  Recovery could be, for example, via the Inland Revenue Department a la the 
student loan scheme.

8.2 Maximum term 5 years

The requirement that scheme loans be repaid within three years is apparently tough.  The banks would 
prefer that businesses had more time.  They suggested lending in the small business market is more 
usually for a term of five years.

rm also be able to be 
extended to five years.

is a maximum.  It is not mandatory; however, borrowers would likely take the option of the longer term 
knowing that they can repay early if they want to.
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8.3 Watch list

The banks argued (reasonably) that the Crown wants them to apply their normal lending criteria but 
then specifically and arbitrarily excludes borrowers whom they might otherwise have lent to.  It is a 
reasonable argument.  Given the banks are 20% exposed to scheme loans and 100% exposed to any 
non-scheme loans, the Crown should let the banks decide who they are going to lend to under the 
scheme.

8.4 Property investors and developers

It is not clear to us why these sectors are eligible to participate in the scheme.  They are just as likely 
to need a working capital cushion as any of the other eligible participants, especially those investors 
who have needed to give their tenants rental relief as a consequence COVID-19.  On the basis that 

included.

8.5 Non-deposit taking lenders

The inclusion of non-deposit taking lenders (NDTL) would expand the reach of the scheme to include 
those borrowers who borrow from asset lenders rather than from banks.

NDTLs are not prudently regulated by the RBNZ and generally do not have the same quality systems 
and processes as the banks.

The implications of this suggestion are that the the NDTLs would  have 
to be different from the Deed with the banks and to be specific, it would need to include most if not all 
the monitoring and compliance components that we are recommending be removed from the Deed 
between the Crown and the banks.

8.6 100% guarantee

aking loans under the scheme. Interestingly, none of the stakeholders we spoke with 
suggested the 20% guarantee was an impediment to the success of the scheme.  The banks that we 
did discuss it with raised the issue of moral hazard if the 20% requirement was dropped.  Given that 
none of the stakeholders suggested that it was required or that the lack of a 100% guarantee was an 

8.7 The Deed

There are a number of aspects of the Deed that could be changed to encourage greater take up of the 
loans without necessarily exposing the Crown to greater fiscal risk.

New policies, processes and procedures

We understand that the Crown does not intend that the banks should develop any new policies, 
processes and procedures but the Deed requires it.  The Deed refers to them as Supported Loan 
Policies, Practices and Processes.  Further, the Deed requires the banks to send copies of these new 
policies, processes and procedures to the Crown so that the Crown can understand them.  Sending 
them to the Crown is a condition precedent.
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The requirement for the banks to develop new policies, processes, and procedures should be 
deleted as should the provision of any such documents to the Crown.

The implications of this suggestion are that the banks can apply their normal lending practices as 
intended.  The Crown chose to offer the scheme through the banks precisely because they are prudently 
regulated by the RBNZ and because the Crown is already comfortable that the banks have already got 
the appropriate systems and controls in place.

What the banks should have known

The banks are able to rely on certification from borrowers that the borrowers are eligible to participate 
in the scheme unless the banks know that the borrowers aren The problem 

that it is not able to be assessed objectively.

Any wording that refers to what banks should have known should be deleted.

The implications of this suggestion are that it removes one of the ways in which the Crown could reduce 
its obligations under the Deed.  Given there can only be one loan to each borrower and the maximum 
size of that loan is $0.5 million, we think it unlikely that the Crown would challenge a bank on the point 
and therefore there is little point in including it in the Deed.  On the other hand, it increases the 
confidence of the banks to lend under the scheme, which is what the Crown wants.

Compliance and monitoring requirements

The compliance and monitoring requirements of the Deed are continuous and extensive.  They relate 
to the banks continuing to apply their normal policies, processes, and procedures.  They add cost to 
the banks and imply that a Crown representative will be checking compliance, which we think is unlikely.

Beyond the banks being required to supply the Crown with sufficient detail for the Crown to 
monitor its exposure accurately and meet its financial reporting obligations in a timely fashion
the compliance and monitoring clauses should be kept to a minimum.

The implications of this suggestion seem material but are effectively none.  The Crown chose to offer 
the scheme through the banks precisely because they are prudently regulated by the RBNZ and 
because the Crown is already comfortable that the banks have already got the appropriate systems 
and controls in place.

Investigatory clauses

The investigatory clauses in the Deed give the Crown the ability to review its obligations under the Deed.  
The investigatory clauses have caused the banks to be more careful / sensitive / cautious to the way 
that they apply their normal lending criteria and systems and processes such that both their lending 
criteria is more rigidly applied and therefore tougher and they apply a higher level of compliance 
standard to their systems and processes such that it has inhibited their ability to lend under the scheme.

To the maximum extent possible, the investigatory clauses should be deleted.

The implications of this suggestion are that the banks are able to apply their normal lending practises 
with confidence as intended without the threat of having to defend their position.  Because of that, it 
reduces the reticence of the banks to lend under the scheme, which is what the Crown wants.  Given 
there can only be one loan to each borrower and the maximum size of that loan is $0.5 million, we think 
it unlikely that the Crown would investigate any one loan in any case and therefore there is little point 
in including it in the Deed.
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8.8 Transparency

For whatever reason, there seems to be an unusual degree of suspicion amongst industry 
commentators about what the agreement between the Crown and the banks contains.  The suspicion 
appears to have arisen as a consequence of there being a gap between how borrowers and their 
advisers expected the scheme to be structured and how it was actually structured.

Figure 1: Business finance guarantee scheme

As noted above, in our opinion, other than any commercially sensitive aspects, the Deed, Term Sheet
and side letter from the Minister of Finance to the banks of 1 May should be made public. Having the 
documents public would remove suspicion about the contents of the agreement.  Other than the amount 
of the specific indemnity between the Crown and the individual banks, there does not appear to be 
anything of a commercially sensitive nature in the documents.

8.9 Extension of the scheme

As the current termination date for the scheme of 30 September 2020 approaches the government will 
want to consider whether the scheme should be extended and if so on what terms. Issues to be 
considered will include whether the take-up of the scheme picks up over the next few months, the nature 
and success of any future amendments to the scheme and the availability and success of other
assistance products. Given the BFG scheme is in place and will by then be increasingly familiar to the 
banks and their clients the marginal costs of extending the scheme may be quite low.

One option may be to extend the scheme to cover not just working capital but also the financing of new 
investment as the economic recovery picks up. However, that would be a significant change in the 
nature of the scheme and the role of the government that would require a considered evaluation.

 

Provides 80% 
guarantee to lender

Bears 20% of 
default risk

100% liable 
for debt

Business

Bank 

Government

Note: There is no direct relationship between the New Zealand Government and businesses. The guarantee is for the lender should 
the business default on the loan under the scheme.
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9 Recommendations

In our opinion, the following changes to the BFGS should be considered.

Scheme structure

1. -scheme loans.

2. The maximum term should be extended to five years.

3. The watch-list exclusion should be deleted.

4. Property investors and developers that need working capital funding should be included in the 
scheme.

5. Non-deposit taking lenders should be included in the scheme.

Alterations to the Deed

6. Any wording that refers to what banks should have known should be deleted.

7. The condition precedent should be deleted.

8. Other than what is required for the Crown to meet its own monitoring and reporting 
requirements, the compliance and monitoring clauses should be kept to a minimum.

9. To the maximum extent possible, the investigatory clauses should be deleted.

Transparency

10.
he government.

11. The Deed, the Term Sheet and the side letter should be made public.



CONFIDENTIAL DRAFT 

Appendix 1. Stakeholder feedback

As part of the review of the BFGS, a cross-section of stakeholders was interviewed including most of 
the largest participating banks, a number of industry organisations and a number of people who had 
input on behalf of the Crown.  A summary of their comments follows.

Well-intentioned

Everyone agreed that the scheme is well-intentioned.  The banks are supportive of the scheme.

Normal lending criteria

To be eligible to make a claim under the Deed, the banks are required to apply their normal lending 
criteria as modified in order to look through the uncertainty associated with COVID-19.

Normal lending criteria fundamentally requires that borrowers have two repayment paths.  The first path 
is cash flow the business must be profitable and / or generating enough cash to be able to service 
and repay (or refinance) the loan when it falls due.  The second path is security if the business fails 
to generate sufficient cash, the banks will look to realise their security to repay the loan.  In a COVID-
19 world, the first path is very difficult to assess while in any state the banks tend to try and avoid the 
second path if at all possible.

That said, the BFGS guarantee does give banks the required second way out in some circumstances
should increase the potential pool 

of borrowers.

However, modifying normal lending criteria to look through COVID-19 is easier said than done.  There 
are two particular issues: time and sector exposure:

The impact of COVID-19 is expected to be temporary but nobody knows how long its impact 
will be felt by borrowers.  How do banks make a three-year loan to a business if the impact of 
the virus could or is expected to last more than three years?

COVID-19 is going to impact some industries more than others.  The sectors that appear to 
be the most immediately and worst affected include tourism, hospitality and retail.  These are 
the sectors that might be expected to apply for a loan under the scheme sooner rather than 

not lend to them.

The banks say that they are prepared to take more risk as is intended.  Feedback from potential 
borrowers is that the information that the banks require to support a scheme loan application is more 

also is 
that the banks should not have to apply their normal lending criteria, even if it is modified, and that the 
businesses should be able to just apply for and then receive support.

Responsible lending reputational risk

Banks state that they are required to be responsible lenders.  Lender responsibilities are defined in the
Credit Contracts and Consumer Finance Act (CCCF Act) and apply to consumer lending.  However, the 
banks appear to choose to apply the criteria more widely and to include business lending.  The lender 
responsibility principles impose obligations on lenders when dealing with borrowers and guarantors.



TDB Advisory Ltd                               Business Guarantee Scheme                                    32

There are two lender responsibility principles:

Principle 1: lenders must exercise the care, diligence and skill of a responsible lender in all its 
dealings with borrowers and guarantors.

Principle 2: lenders must comply with the specific listed lender responsibilities set out in the 
Credit Contracts and Consumer Finance Act (CCCF Act).

These responsibilities include lenders making reasonable enquiries before entering into a loan or taking 
a guarantee to be satisfied that:

and

the borrower or guarantor will be able to make the payments under the loan, or comply with 
the guarantee, without suffering substantial hardship.

Lenders must also help borrowers and guarantors to make informed decisions about whether to enter 
into the loan or to give the guarantee.

Given COVID-19, how do lenders satisfy themselves that borrowers will be able to make repayments 
under the loan without suffering substantial hardship?

Cross-default

On the face of it, lending under the scheme means that the Crown takes 80% of the credit risk and the 
banks take 20%.  However, most scheme borrowers are likely to have other debt with the banks.  If a
scheme loan defaults it means that the borrower other loans also default.  The banks are 20% exposed 
to scheme loans but 100% exposed to their other loans in a heightened credit risk environment.

Prior to claiming under the indemnity, the banks are required to do everything that they consider to be 
commercially reasonable to recover the outstanding debt. Once they have a reasonable expectation 
that no other money is recoverable then they can claim against the indemnity.

Communication

It appears that a number of businesses that applied for a scheme loan thought that it was effectively a 
grant and that they had a right to receive it. 
in the scheme name, where borrowers not unreasonably thought they (rather than the banks) were 
being guaranteed. It has taken a considerable amount of re-education for some to understand the true 
nature of the scheme.

Misinterpretation

A number of the banks mentioned that a three-year term loan was not a suitable product for a working 
capital facility.  In our opinion, these banks have misinterpreted the documentation.  The Term Sheet 
and Deed state that the loans can have a maximum term of three years, which means that they could 
be shorter.  It is not clear why a borrower would opt for a shorter term in the circumstance given there 
is nothing to stop the borrower repaying early. Similarly, the Term Sheet states that scheme loans can 
be term loans or revolving facilities.  In our opinion, those options give banks all the tools they need to 
meet borro requirements.

Some banks suggested that it would be better to qualify each loan for the guarantee as it was approved 
rather than when it defaults and that the Crown should trust that the banks will act appropriately given 
the amount of skin they have in the game .
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Commercially reasonable intention versus ability

Indemnity gives the Crown the ability to review its commitment on the basis of the following:

Eligibility

- The banks can rely on certification provided by a borrower that it is eligible for a scheme 
loan unless the banks knew or should have known that the borrower was not eligible.

- The intention is to get liquidity into the hands of small and medium sized businesses 
quickly by allowing banks to rely on businesses certifying their eligibility.

- In the event of there being a claim under the Deed and it being discovered that a 
business is ineligible, this clause gives the Crown the ability to look back and challenge 
what the bank should have known.  The implication is that the Crown will use the clause 
to review its obligations under the Deed.

Compliance

- The banks must report monthly to the Crown.  Amongst other things, the banks must 
certify monthly that they have the appropriate systems and controls in place to manage 
scheme loans, that the systems and controls are the same as the banks uses in the 
ordinary course of business, and that the systems and controls work effectively.

- The banks must agree to have an audit of their financial information relating to a sample 
of their loans and to provide a copy of the audit report to the Crown.

Investigations

systems and controls and whether or not any loan qualifies as an eligible scheme loan. If an 
investigation reveals that a loan in respect of which the Crown has made a payment to a bank under 
the Deed is not an eligible scheme loan, the bank must refund the payment. If an investigation 
reveals that loans that have been represented as scheme loans are not scheme loans, those loans 
will not be entitled to a payment from the Crown under the Deed. If an investigation reveals that a 
material number of loans have been mis-classified or that the bank is not complying with its systems 

terminate the Deed.

Term loan

The requirement that scheme loans be repaid within three years is tough.  The banks would prefer that 
businesses had more time.  They suggested lending in the small business market was more usually 
five years.

The banks noted that a decision about how a borrower will exit the scheme will have to be made well 
before the three-year term expires.  Either the borrower will need to be able to repay the loan or the 
bank will have to be willing to refinance it.

Watch-list

Some banks argued that the watch- -
list as at the end of February as a result of the timing of receipts over the Christmas period but not be 
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on the watch-list as at the end of March.  The banks argued (reasonably) that the scheme wants them 
to apply their normal lending criteria but then specifically excludes borrowers whom they might 
otherwise have lent to. It is a reasonable argument.  

Compliance

The banks argued that the scheme requires them to get compliance right 100% of the time, which 
means that it is not business-as-usual for them.  Some have set up specialist units, which has added 
extra costs.

Non-deposit taking lenders

There was some suggestion that non-deposit taking lenders should also be included in the scheme. 
from 

banks but only from finance companies and these businesses are being excluded from the scheme.
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Appendix 2. Ex-post investigations

This appendix discusses the scope and role of ex-post investigations under the deed. The key terms of 
the deed in relation to ex-post investigations are summarised in the table below. We then provide our 
assessment of the key issues that arise in relation to ex-post investigations from the deed.

Key terms in the deed

Deed clauses Summarised translation

8.1 The Crown can investigate:

1. That the banks have the appropriate systems and controls in place to 
ensure a Supported Loan (SL) is a SL.

2. That the banks have administered the SL in accordance with the 
Supported Loan Policies, Practices and Processes (SLPPP).

3. That the action taken on a Defaulted Supported Loan is commercially 
reasonable.

4. That loan agreement was entered into during the Availability Period (AP).
5. That the Borrower was a Borrower at the time that the loan was entered 

into.
6. That the Borrower had confirmed that the SL was to be used for the right 

purpose.
7. That the loan was less than $500k.
8. That the SL was entered into during the AP.
9. That the interest rate was reasonable.
10. That the decision to approve the SL was made in accordance with the 

SLPPP.

8.5 Consequences

If an investigation reveals that a SL is not a SL and the Crown has made payment 
under the Deed, the Crown is entitled to a refund.

If an investigation reveals that a SL is not a SL, the Crown has no obligation under 
the Deed.

3.1-3.9 A loan is a SL if:

1. The Borrower is a Borrower.
2. That the Borrower has confirmed that the SL was to be used for the right 

purpose.
3. That the loan was less than $500k.
4. That the SL was entered into during the AP.
5. That the interest rate was reasonable.
6. That the decision to approve the SL was made in accordance with the 

SLPPP.

Defined term A Borrower is a person who is eligible is a NZ business, has revenue less than 
or equal to $80m etc.
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3.10 The banks can rely on confirmation from the Borrower that it is a Borrower and 
therefore the loan is a SL unless the banks knew or should have known that the 

TDB commentary

A Supported Loan (SL) is only a SL if the decision to approve it was made in accordance with the 
SLPPP. The four issues that arise are:

1. to what degree are some any of these areas of investigation subjective;

2. what are the consequences of errors; 

3. what is the point of being able to investigate so broadly; and

4. how reasonable are the consequences.

Addressing each issue in turn:

1. The question of whether a SL has been made in accordance with the SLPPP is subjective to 
the extent that lending is not a tick-the-box exercise it always includes an element of judgment.  

PPP it could only have been made 
in accordan

2.
a SL, the banks have to face the consequences.

3. We agree that the minimum audit requirements should be met but other than that the ability to 
investigate seems excessive especially given the role of the RBNZ.

4. We consider the consequences may well be unreasonable.  Not only do the banks become 
100% exposed but they become 100% exposed to a loan that they, by definition, would not 
have otherwise approved.
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